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No. 4621. 


XoKTiiKHN pAoil'Mc pAiLWAY CoMPANY^ii Corporation, 


vs. 


Intkkstatk Commerce Commission. 


a Supreme ('oiirt of tlu* District of Coluknbia. 


LaNY. No. 72242. 


Northern Paciek' Rahayay Company, a Corporation, 

Petitioner, | 

i 

V. I 

I 

Interstate Commeiice Commission, Respondent. 

I 

United States of America, ! 

District of Cohouhia, ss: | 

j 

Be it remembered, that in llie Sn])reme C:oiirt of the 
District of Columbia, at the City of Washington, in said 
Distri(‘t, at the times lienMiiafter mentioned, the following 
pa])ers were hied and proceedings had, in the above-entitled 
cause, to wit: | 


i 
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Petition for Certiorari. 


Filed Xovoinbor 5. 1926. 

Ill tile SiijireiiK* Court of the District of Columbia. 

Law. Xo. 72242. 

XoRTiiKRN Paciitc Railway (’ompany, a (’orporation, 

Petitioner, 


Interstatk ( )MMEficK ( ’oMM issioN, Kespoudout. 

To tlip Su])i'eme Court of the District of C’oluiubia: 

I. The jietitioiuu*. the Xoi-theru Pacific Railway Com- 
])auy, ri'^jx^'tfully stalc‘s that it is a railway com])auy iii- 
(*()rpo]-ati‘d undpr tli(‘ laws of tli(‘ State of Wisconsin, having 
its ))i-in('ipal (‘X(‘i‘utiv(* ollii'C'; at St. Paul, Minnesota, and is 
a ('Oinnion carrici* l)y railroad subject to the Act of (’ongress 
a))])rove(l Feluaiary 4, (24 Stats. 1.. .‘>79), and amend- 

nuuits thcrt lo, coninioiily ixdVrred to as the Interstate (’oni- 
nieree Act; that it owns and o})t*rates a system of railroa<l 
extmiding fi'oin l!.ak(‘ SipxM'ior to Puget Sound, with main 
and l)ran('h Iim‘s in tie* States of Wisc'onsin, ^Minnesota, 
Xorth Dakota, ?\lontana, Idaho, Washington and Oregon.— 
and l)]-ings this ])(‘tiiion in its own behalf for the reasons 
her(.‘inafter set forth. 

The res])ond(‘nt, th(‘ Interstate (Mmmerce Commission, 
is an administrative and (luasi-judicial tribunal having its 
])rin(*i])al office in the City of Washington, District of (Co¬ 
lumbia, and is'organized under and by virtue of said Inter¬ 
state (Commerce Act and various acts amendatorv thereof 
and su])plemental;thereto, an d by Act of (Comri:^ '^-^ epprrrvd 
Febiaiar y S, 1920,(41 Stats. L. 4J)4), Section 209, cmnmonly 
1<nown 1920,” and the amend¬ 

ment thereto approved February 26, 1921 (41 Stats. 
2 L. 114.”)), constituting Section 212, etc., of said Trans- 
])ortation Act,—said respondent was empowered and 
directed to (hhinitelv ascertain and certify to the Secretary 
of the Treasury amounts due the petitioner and its subsid- 
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/ 
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iarv and affiliated carriers under the guaranty provisions of 
the aforesaid statutes as the result of the taking and use of 
their railroad properties by the United State^ during th^ 
period of Federal Control, 

1917, and Febrjian^ 2J5,.. 1930pmeliTsi | 

IT: By a contract in writing entered into Ijecember 10, 

1918, between the petitioner and the then Director General 
of Railroads under authority of the Act of Congress ap¬ 
proved March 21, 1918 (40 Stats. L. 451), comnionly called 
the Federal Control Act, the amount of the ju.ft compensa¬ 
tion annually payable to the petitioner for s<^id period of 
Federal Control was definitely agreed upon. | 

IIP. By Section 209 of said Transportation Act, 1920, 
Ithe United States guaranteed to anv carrier which filed 
|with said respondent on or before ^larch 15, 1920, a written 
{statement accepting all the provisions of thio Section, a 
I railway operating income of such carrier for the guaranty 
period, to-wit, the six months beginning Marcih 1, 1920, of 
not less than one-half of the amount named as| annual com¬ 
pensation in its contract fixing the amount of ijust compen¬ 
sation under said Fedei'al ('ontrol Act. Petitioner duly 
filed its _wi;itteii acceptance of said Section 209 with said 
"Interstate Commerce Coniniislndh'iyrioT'to Allirch 15, 1920. 

IV^. Said Section 209 furth'm* provkhrd"in siib-paragraid 
{(j) that as soon as practical)le after the expiration of said 
guaranty period the Commission should ascertain and cer¬ 
tify to the Secretary of the Treasury the several amounts 

^ ; 

necessary to make good the guaranty to eachj carrier, and 
that the Secretary of the Treasury should thereupon 
3 draw warrants in favor of the carriers for the 
amounts shown in the certificates. Thi^ Section also 
provided, in sul)-i)aragraph (A), that upon application to 
said Commission by any carrier, the Commission might 
certify to the Secretary of the Treasury duringithe guaranty 
period ad ranees of such sums, not in excess of the estimated 
amount necessary to make good the guaranty to the car- 
rier, as were necessary to enable it to meet its itixed charges 
and operating expenses, upon the execution b:y th(5 carrier 
of a contract, secured in such manner as the Secretary 
might determine, that upon final determination of the 
amount of the guaranty provided for by said| Section such 


I 

/ 
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carrier would re[)ay to the United States any amounts 
which it had received t'rom sucii OflrdHcrs in excess of the 
guaranty, with interest at tlie rate of six per centum per 
annum from the time such excess was paid. 

Petitioner tiled such an application, whereupon' the re¬ 
spondent, under date of August 14th,_^iy2U, issued its .certi- 
licate in the sum of Fix'iT^Tiiiioii Dollars ($"),()()(),()()()), and 
thereupon petitioner, as re({uired by sul)-})aragraph (h) 
of Section 209, entered into a contract with said Secretary 
of the Treasury, acting for and on ])ehalf of the United 
States, under date of Sei)teml)er 8, 1920, and as security 
for the repayment of any amounts re(*eived from such ad¬ 
vances in excess of the guaranty, as reipiired by said sub¬ 
section, petitioner deposited with said Secretary of the 

Treasurv One ^lillion Two Hundred Fiftv Thousand 

• * 

Dollars ($1,250,000) par value Ibiited States Second 
> Liberty Loan Bonds, converted, and said Secretary 

now retains the possession and control of said securities 
under the tenns of said contract. Said contract, among 
other things, ])rpvided that in the event of default of re- 
])ayment of any such advanc(‘s in t‘Xci‘ss of the amount of 
the guarantv, said Secretarv of the d'reasurv or his auviits 
should have the right to sell and dispose of saitl securities, 
either at; private or public sale, with or witliout 
^ 4 notice, and if u|)on the final (hdermination by s.aid 1 

j (’ommis^Ton of tlu* aiii<uiiirT)r‘e'lianTntvAlTu* to tlh‘ / 

, carrier it should, be found that tin* advances i‘ec(‘ived by it^ 
^ I under Section 209 wc‘r(‘ less than or did not exceed the/ 

I amount of said icuarantv, the Secretarv of the Treasur\'i 
J should release the securities ])ledged. 

’ True cb])ies of said certilicate of August 14, 1920, and 
said contract are attached hereto as Fxhibits A and B 
) \ y^xud it is prayed that they may be read and considered as 
a part hereof. 

f V. The res])ondent, on, to-wit, October 18, 1920, in a 
proceeding entitled in the matter of settlements with 
carriers under the provisions of Section 209 of the Trans¬ 
portation Act, 1920, ordered all carriers which had acce])teil 
the provisions of Section 209 to tih* with tlie Uommission 
true and correct returns to the (questionnaire or form of 
claim accompanying said order, which returns were to be 
the basis for settlements under said Section. Pursuant 
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to the requiromciils of said order and in tlie^rm of claim 
therein provided, petitioner filed, on. to-\vit. AJaiiuarv 31. 

lat one-lialr 



1921, its duly veriiied return, which shoAV( _ 

bf file mmual compeilsation fixed by its conti*Jipt under the ^ ^ 
P^'ederal Control Act, plus the amount of increase in such ' 


compensation provided in Section 4 of said Act, amounted 
to $ir),;jr)2,319.77. Said return further showed that peti¬ 
tioner had an operating* deficit during* the guaranty period 
amounting to $l,l(i3,100.80. The amount therein claimed 
to be due petitioner, without deduction for advances, was 
$16,715,420.57, making the amount due petitioner in final 
settlement, after deducting said sum of $5,()00,000 ])re- 
viously advanced, $11,715,420.57. Petitionjer actively 
pressed its claim for said amount as a final scjttlement be¬ 
fore said Commission and substantiated the same bv evi- 

! • 

deuce and comparative data. 

5 VI. AVhile said claim for final settlement was under 

consideration by said respondent, tlje Congress 
passed the so-('alled AVinslow Bill amendingl the Trans- 
})ortation Act, 1920, by the addition of Section! 212 thereto, 
being said Act of (k)ngress approved February 26. 1921. 
This Section provided that in making certilications under 
Section 209, the Commission, if not at the tim^ able finally 
to deteiTnine the whole amount due under sucih Section to 
a carrier, might make its certificate for any pmount defi¬ 
nitely ascertained by it to be due and might thereafter in 
the same manner make further certificates until the whole 
amount due had been certified. Upon the passage of this 
amendatory statute, the Commission discontinued the 
negotiations for a final settlement of the claims so pre- ^ 
seated by ])etitioner and petitioner re<iuested a| partial pap-* ^ 
mcnt on account thereof as authorized by said; amendatory 7 

• I • *., 

act and the issuance of a certificate bv said Commission in'*^ 

• I 

favor of petitioner in such sum as the Comrnission might 
upon a consideration of the claim definitely ;ascertain to 

be due it. j 

By sub-paragraph (f), (3), of Section 209^ it was pro¬ 
vided that there should not be included in bperating ex¬ 
penses of the guaranty period, for maintenance and struc¬ 
tures or equipment, more than an amount fixed by the 
Commission and that in fixing such amount, fhe Commis¬ 
sion, so far as practicable, should apply the rule set forth 


ft 
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ill the proviso in ])arai»Tai)li (a) of Section 5 of the 
‘‘standard contract'’ between the United States and the 
carriers. Tlie Commission in its said order of October 
18, 1920, re(piir(‘d the carrier to set up maintenance ex- 
])enses in accordaiici* with said ])r()viso. Section b (a) of 
the “staiulard contract" read: 

“Dnrinu’ the |)eriod of Federal control the Director 
General shall, annually, as nearly as ])racticable, expend 
and chari;-e to railway op(*ratini;‘ expenses, either in pay¬ 
ments for labor and material or l)y payments into funds, 
such sums for the maintenance, repair, renewal, re- 
() tirement, and depreciation of the jiroperty described 
in ])ara.ii’raph (a) of section *2 hereof as may be re- 
(luisite in onU*r tliat such })roperty may be returned to the 
Comi)aiiies at the (Mid of Federal control in sulistantially as 
^•ood repair and in sulistantially as coinjilete eiiuipment as 
it was on January 1, FJIS/b’o/vV/cJ, liowevm’, Jdiat tlu‘ 
annual (‘XpcMiditun* and chai\u'es for such ])urpos(‘s during* 
the ])(‘riod of F(‘d(‘ral control on sii(*h property and the fair 
distribution tlnu'c^of ov(‘r tin* same, or the ])aym(Mit into 
funds of an amount (Mjual in the a^i'ii’re.u'ate (suliject to the 
adjustments ])rovided in paraii'raph (c) and to the ])rovi- 
sions of ])arau‘raj)h ((‘) of this s(‘ction) to the averai;‘(‘ 
annual (‘XptMiditure and charu'cs for such pur])os(‘s included 
under the ac'countinn* ruh*s of the Commission in railway 
op(M’atin;c,' ex])(Mises dui'ini;* the t(‘st ])(‘riod, less the cost of 
fire insurance included theri'in, shall be taken as a full com- 
])liance with the forei;-oin:n'covenant." 

Ibirag-raph (c) of the same Section read: 

‘‘In com])arinu- the amounts ex])ended and cliarged under 
the ])rovisions of ]iarai 4 M'a])lis (a) and (b) of this section 
with the amounts I expended and chari;‘ed during* tlie test 
y)(‘riod, due allowance shall be made for any dilTerence that 
may exist betwcHMi the cost of labor and materials and be¬ 
tween the amount of pro])erty taken over and the average 
for the test ])eriod, and, as to ])aragra})h (a), for any differ¬ 
ence in use betw(‘en that of th(‘ test period and during P'’ed- 
(‘ral control which in the opinion of th(‘ Commission is sub¬ 
stantial (Mioiigh to b(‘ consid(‘red. so that the result shall be, 
as nearly as ])racticable, the same relative amount, char¬ 
acter, and durability of jiliysical reparation.’’ 
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The test period therein referred to was the! three years 
ending June 30, 1917. | 

In making its return to tlie Commission, petitioner made 
the allowance-which it believed proper for tlie difference 
that existed in the cost of labor and material, and between 
the amount of property taken over and the average for the 
test ijeriod, and also claimed a large sum for difference in 
use of its equipment. It further claimed a large allowance 
on account of tlie decreased (‘fficiency of labor during the 
guaranty period as compared with the test period due to 
changed working rules and conditions of employment. It 
set up, as required by the (^)mmissioirs orderj of June 10, 
1920, prescribing accounting methods i during the 
7 guaranty period, resei’ve accounts covering items of 
expenditure which could not be tinally stated at the 
time said return was made. | 

VII. In order to ascertain with definiteness au<l certainty 
the minimum amount due ])etilioner under said I\cts of Con -1 
gress, said Commission was nMiiiired to give duje considera-/ 
tion to many and complicated facts, to hear eyidence andl 
consider arguments upon mix(‘d (piestions of Igw and fact, 
and reach a judicial determination of the questions involved 
before issuing its c(‘rtiticat(* to the Secretary of the Treas¬ 
ury. After such hearing and consi(h‘ration, sqid Commis-I 
sion on March 3, 1921, issued to the Secretary of the Treas-} 
ury its certiticate for a partial }>ap)if(a/fy readingf as follows: 

“1. The Interstate ComiiK'n'e (V)mmission, | hereinafter 
called the Commission, hereby certifies that the Xorthern 
Pacific Railway Company, a corporation of tjlie state of 
Wisconsin, hereinafter called the carrier, is li carrier as 
defined in })aragraph (a) of section 209 of the ^fransporta- 
tion Act, 1920, in that it is a carrier by railroadi whose rail¬ 
road or system of transportation was under Fed|eral control 
at the time such Federal control terminated at 12:01 A. ^I. 
on March 1,1920; that the carrier filed with the (Commission 
on or before ^larch 15, 1920, a written statenienit that it ac¬ 
cepted all of the provisions of the said section 209. 

^^2 , The C( )mm|^sion isjjot M this time able-finally to de-] 
termine the whole amount due nnder~saTd section 209_fd^ 
said carrier, but has definitely ascertained and ihereby cer¬ 
tifies to the Secretary of the Treasury that thd amount‘of 
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seven million dollars ( 1 ^^ 7 , 000 , 000 ), in addition to any other 
sum or sums heretofore cerliiied in favor of the carrier, is 
due to said carrier under Section 209 of the Transportation 
Act, 1920.’’ 

At the time this certificate of ^Farcli o, 1921, was issued, 
there was no nnd(*rstandinii‘ or a.uTeement between peti¬ 
tioner and said (Viinmis^ioii that any amounts covered 
therel)y and c(‘r!liti<*d llnu'ein to be due to the carrier em- 
liraced deferredidebits and credits which could not be defi¬ 
nitely determined, as contem])lated by sul)-parai»:raph (b) of 
Section 212, and! said certificate was not issued as or under¬ 
stood to be an “estimate" but as a definite and final 
8 ascertainment that the amount therein s])ecified, $7,- 
000,000, was due to the ])etitioiier in addition to said 
sum of $r),0()(),()()() which had been ])reviously advanced under 
said Section 209. Payment of said sum of 1^7,000,000 was 
made to tielitioner without any contraet or ag'reement bein<^* 
entered into or any si‘curity lunnu* u-iven to secure its repay¬ 
ment and was acce])ted by ])etitioner as a definite ascertain¬ 
ment of part of* the amount due to it under the aforesaid acts 
of Pong’ress. 

VX LL-Thereafter, petitioiU‘r proceeded with the jn’osecu- 
tion and establishment of its said claims for additional 
amount?! ^hId 1 it claimed to be due over and above the 
aforesaid paymtmts ai 4 i*re,i 4 -atiiyi>- 1 )^ 12 , 000 , 000 , and on De¬ 
cember 17), 1921, in a ])roce(‘din.u- i‘ntith‘d Finance Docket Xo. 
IGOO, In the Mat ten* of Final Settlement under Section 20f) of 
the Trans])ortation Act, Decemlxu* Ml, 1921, was fixed by 
i said Commission as the date as of which all accounts per- 
! taining to the guaranty ])eriod should be considered closed 
: for the ])ur])ose of computing the guai'anty, and all carriers 
entitled to a ii.uarantv were directed to tile final statements 
of amounts due them on forms prescribed in said order. 
Thereafter, and on or about May 31, 1922, petitioner filed a 
statement of claim as reciuirixl by said order, in which it 
claimed as the total amount of its guaranty $14,669,215.09, 
making the balanci* due,—after deducting said advances and 
partial payments aggr(‘gating $12,000,()U0,—$2,669,215.09. 
By numerous amendments and supplements to petitioner’s 
claim, the amount claimed was finally reduced to $12,420,- 
288.93. — --— 
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Petitioner objected to and protested against |the determi¬ 
nation of its guaranty period allowance under ff)rmulas pre¬ 
scribed in said proceeding entitled Finance Doqket No. 1606 
and at various conferenct‘s with and hearings before the 
Hureau of Finance of said Commission, pivision 4 of 
9 the Commission and the entire Commission itself, 
petitioner insisted that said certificate of March 3, 

1921, was a final judgment and determination that the sum 
of $12,000,000 wasj lue t>etitione r and that the ojily^questipn 
thereafter ])ending hch'ore* the ,CoibmissTon”waS what sum, 
if any, sTimTM^lFlvrirfied as due petitioner over and above 
said sum' or.$12;00D,'0n0. 'Petitioner furtlier coptended and 
still contends that said Commission was without jurisdic¬ 
tion 01 * authority of law to set aside or modify its said judg¬ 
ment and determination of March 3, 1921. 

' I 

Notwithstanding these objections and contentions of pe¬ 
titioner, said resi)ondent, in total disregard of Its judgment 
and determination of March 3, 1921, filed a report under 
date of June 17, 1925, in which it found thatjthe amount 
necessary to make good tin* guaranty to ])eiitioner was 
$10,679,758.27, and the amount necessary to mgke good the 
guaranties of (*ertain sn])sidiary com])anies was;$225,336.53, 
making a total of $1(),9()5,094.8(), and on the same day the 

Commission, hv Division 4, issued its certificate to the 

* • • ' ' ^ 

Secretarv of tin* 9h-(*asurv, certifving to the last named sum 

and that there had been })aid to petitioner asl an advance 

under Section 209 (h) $5,000,000 and as a partial payment ^ 

under Section 209 (g), as amended by Section 1^12, amounts > 

aggregating $7,175,000, (the sum of $175,000 being made up 

of ])artial ])ayments to said subsidiaries). Ini said certiti- 

cate the Commission furtlier certified that there was the n 7> 

due from petitioner to the United States the suin of $1,269,- 

905.20:—Oirnune T8, 1925, the Secretary of tllie Treasury / ^ 

(lemirmt(:^d'TrPj->et the payment of said siim, together - * 

with interest thereon from ^larch 3, 1921. | 

Thereafter, ])etitioner a])])lied for and was granted a 

rehearing before the entire Commission, and ;on or about 

Jun(‘ 8, 1926, said Commission aflfirmed the r(i^port of Di- . 

vision 4 made on June 17, 1925, and under 4<Mc of July / 

24, 1926, Finance Docket No. 708, issued to the 1/^' 

10 Secretary of the Treasury a ‘‘corrected certificate U ■ 


2—1621a 



10 


X. P. RY. CO. VS. INTERSTATE COM. COMMISSION. 


\ 


f 


Xo. A1040'’ cancelling said cert ideate of June 17, 19*25. 
On or about August 5, 192(), the Under Secretary of 
the Treasury notilied ])etition(*r that there was due from 
it to tin* rnit(‘d Stiit(‘s undei* the aforesaid ‘‘corrected cer¬ 
tificate" the sum of js 1,220.241.72) and recjuested immediate 
])ayment thereof, and by l(‘tt(‘i- of August 20, 192(5, repeated 
his reejuest or demand for payment. 

True copies of said repoi’t and certificate of June 17, 
1925, and of said ‘*coi'rt‘ct(Ml e(‘rtilicate" of July 24, 192(5, 
and of said letters of August 5th and August 20, 192(5, are 
attached h(‘r(‘to as Mxhil)its(\ I), K, F and (I and it is ])rayed 
that tlu‘y may 1h* read and considered as a part liereof. 

Petitioinu* is adxdsed bv counsel and av(‘rs that said acts, 
re])orts and certificates of the Intei’state Commerce Fom- 
mission of .luin* 17, 1925, and duly 24, 1!)2(5, were outside of 
and beyond the sCo])e of its jurisdi(*tion and ])owers and 
contrary to the e.xpress ])i‘ovisions of tln‘ Transportation 
Act, 1920, as iimend(‘d, and are in legal effect null and void 
and afford no basis for th(‘ tlemand of re])ayment made by 

the Secretarv of the Treasurv. 

• • 

IX. Tlu‘ petitiomu* has exhaustinl its remedy before said 
Fommission by said proceedings for a rehearing and as the 
Acts of (’ongress aforesaid do not give any right of apt)eal 
or afford or ])rovide any mc'thod of reviewing said certifi¬ 
cates, decisions and acts of said respondent, ])etitioner is 
without renn‘dy in respect to the matters and things alleged 
herein save and exce])t by application to this ironorable 
Fourt for the extraordinary relief hereinafter ])rayed. 

\Vherefori‘, the preunises considered, petitioner ])rays: 

1. That the Fourt mav issu(‘ a rule directing said Inter- 

state (’omnuuve Fommission to show cause bv a time 
11 theri‘in limited whv a writ of certiorari should not 
issue to said ('ommission requiring it to certify to 
this Honorable (\mrt the coni])lete record and proceedings 
in the matters hereinbefore recited to the end that the Fourt 
mav review the same and consider and determine whether 
said Fommission had jurisdiction and authority to make 
and issue the aforesaid certificates of June 17, 1925, and 
Julv 24, 192(5, to the Secretarv of the Treasurv. 

2. That upon consideration of said record and proceed¬ 
ings, said certificates of June 17, 1925, and July 24, 1^ 26, 
may -be"decreed To ITeTieyondAlie sco'pe'ancTpowers of said 

T CommissiodUaniTTmtl and void. 
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3. That the petitioner may have such other and further 
relief as the circumstances of its case may justify and this 
Honoralde Court may deem api)ropriate aiid just. 

NORTHERN PACIFIC] RAILWAY 
COMPANY, I 

By C. W. BUNN, 

Vicc-Prcsi(hnit. \ 

I 

FREDERIC D. McKENNEY, ! 

JOHN S. FLANNERY, | 

Affontetfs for fhr PotHlonery \ 

Ilihbs BuUdlug, I 

Washlugfou, T). C. \ 


C. W. BUNN, 

D. F. LYONS, 

Of Cojuisrl for the Pot if ion (n\ 
St. Paul^ Miiiiicsofa. 


State of Minnesota, 

Comity of Raw.^eify ss: 


C. IV. Bunn, iieiiiii’ duly sworn, (lc])oses and says tliat he 

is tlie Vice President of tlie Northern Pacifici Railwav (.^om- 

! • 

paiiy, the petitioner in the forei»’oin^- petitidii: that lie has 
read said petition suliscrilied by him as sUjcli Vico Presi¬ 
dent and knows the contents thereof; and|that the facts 
therein stated ])ositively are tiaie and those stated 
12 upon information and belief, he believi.‘s to be true. 

C\ W. BUNN. 


Subscribed and sworn to before me this 16(h day of Octo¬ 
ber, 192(). I 

[nOTAIUAL SKAL.l EDWIN IRLE, 

Xotary Pnhlic^ Ilomicyiii Co.^ Minn. 

! 

My Commission expires Nov. 28, 1929. | 
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Exhibit A 

Interstate (’ommeree Commission, Washington. 

Certificate Xo. A-157. Application X^o. A-168. 

Certificate of I)ifrestate Coannerce Co»nn}ssion uuder Sec¬ 
tion 201) (//), Transportatio)( Act^ 1920. 

To the Seci’etarv of the Treasnrv of the United States: 

The Interstate (’ommerce Commission liorehv cortiiios 
tliat the Xorthern Ihicilic Itailway Company, a corporation 
of the State of Wisconsin, liereinaftor term(*(l the com])any, 
is a carrier as dehned in snlxlivision (a) of S(*ction 209 ot 
tlie Transpoi-tation Act, 1920; that the com])any lil(‘d with 
the said Commission, on or before .March lo, 1920, a written 
statement that it accepted all of the pi-ovisions of the said 
Section 2(M); that thereafter tlie com])any nnuje a])])licati(»n 
to the said (’ominission asking tliat during the guaranty 
period there might be advanced to it a certain sum or sums 
to enable it to nie(‘t its lixi'd charges and operating ex- 
])enses: that thei said Commission has made investigation 
in the ])reniis(‘s: that tin* following sum, or the aggr(‘gat(‘ 
of the following sums, togc*ther with any otlnu* sum oi* sums 
hei’etofore advance<l to tli(‘ c(>ni))any under said Section 
209, is not in excess of the estimat(‘d amount n(‘C(‘ssary to 
make good the guaraiitv of the United States to tin* com- 
pany under the provisions of said section and is nec(‘ssary 
to enable the com])any to meet its fixed charges and opiu'at- 
ing expenses: and that an advance, or advances, shall be 
made to tlu‘ c()iu])any in the amount, or amounts, and at 
the time, or tinu*s as siK‘cilii‘d luhow, iiam(‘ly: 

Five ’.Million dollars ($:),000,000) August 14, 1920. 
Dated this 14th dav of August 1!)20. 

Bv the (’ommission. Division 4. 

‘[seal.] GEORGE B. .McGlXTY, 

Secret a r/f. 

13 Exhibit B. 

Contract. 


This contract made and entered into this 8th day of Sep¬ 
tember 1920, by and between the Xorthern Pacific Railway 
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Compciuy, a corporation created and organized under the 
laws of Wisconsin, hereinafter called the carrier, party 
of the first part, and the Secretary of the Treasury of the 
United States acting for and on behalf of the United States, 
party of the second part: I 

Whereas, under the authority of Section 2109 of an Act 
of Congress, approved February 28, 1920, known by the j 
short title of ‘‘Transiiortation Act, 1920", th'e carrier has/ 
applied to the Interstate Commerce Commission for an ad-/ 

I vance or advances to be made to it from time to time dur- 
» ing the guaranty period of certain sums necessary to enablej 
; it to meet its fixed charges and operating exjiehses, and 1 
AVhereas, in accordance with the pi'ovisions of said Sec¬ 
tion of said Act the said Commission has certified to the 
Secretary of the Treasury that said canler 'is entitled to 
receive an advance or advances as provided l)\f said act, and 
Whereas, the carrier desires to enter into the contract 
reiiuired under sub-section h of section 209 of the Act afore¬ 
said jiroviding for the i*epayment to the Ihiilted States of 
any amounts received by it in excess of the amount that 
rnav be finallv determined to be due to it under the guar- 
iiiily ])i-ovided by Section 20!) of the Act aforesaid, and 
Whereas, it is the intention of the ])arti(^s hereto that 
this (‘onti’act shall cover any and all advances made to the 
carrier iindm* <uithoi-ity of Si'ction 20!) aforeSaid, and 

W her(‘as, the amounts of all such advances! are to Ixi a])- 
plied towards the })ayment and satisfaction of the guaranty 
provided for by Section 209 of tlu* Act aforesaid. 

Xow tiuu'efore this contract witnesseth: i 
'riiat for and in consideration of the premises and of the 
advances made or to be made as herein jirovided, the car¬ 
rier undertakes and agrees that the amount (^f all advances 
received bv it under authority o f Section 20 9 of the Act 
aforesaid shall l)e a])plied towards tiie payment ami j^Uis- 
faction of the guaranty jirovided for by sai(.k section, and 


tliat upon the final determination bv the Inter state ('om-~ 
nierce Uommission of the amount of thUgliarahfvAo wdiicli 
ilie carrier is entitled undei* the ])n>visions of said section, 
rTTUcTTfrich* will repay to the United Statej^i ^^cmand 
of the Secretary of the Treasury, a sum eciujal to the total 
or aggregate of all advances received under Section 209, 
less the amount linallv determined bv the interstate Com- 


1 
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merce Commission to 1)0 duo it as ;:uaranty undor said soc- 
tion, with iiitorost at tlio rato of six ((>) ])er ooiitum por 
aminm from tho dato or datos siicli oxooss ovor and abovo 
said .i»:naranty was paid to said oarrior. 

As s(*(*nrity for tho obliuation to mako such roi)aymont 
and faithfully to carry out and ])orform tho torms 
14 and conditions of this contract, tho carrior has 
plodg’od Olio miliion two hundrod and fifty thousand 
dollars, ])ar value (ifl/iot),()()()) I’nitod States Second Lib- 
ortv Loan 4^ I'y bonds (’onvm'tod, and horel)v aii’roos to fur- 

nish such additional s(*curitv as fnun time to time mav bo 

• • 

demaiuh'd bv the S(*cr(*tarv of the Treasurv. 

• • • 

It is mutuallv und(‘rstood and ai»'reed bv and between tho 
parties hereto: 

^'1. That the determination of the Interstate Commerce 
Commission of the amount due under the iruaranty afore¬ 
said shall be conclusive so far as this contract is concerned, 
and that upon notice of the Commission to the Secretary of 

the Treasurv of its final determination of said amount, anv 

1 • \ 

I sum or sums received bv the <*arrier which are found to be 
; in excess of the amount so determined by the Interstate 

/ Commerce Commission shall imm(‘diatelv become due and 

r • 

■ payable to the Secretary of the Treasury under the terms 
of this contract with int(‘rest thereon^Vt the rate of six (6) 
])er centum ])er annum from the date or dates that said 
excess was paid. 

2. That in default of re])ayment of any such sum or sums 
or for violation of any of the t(‘rms of this airreement, the 
Secretary of tluyTr(‘asury. or his aiiviits, shall have the 
riijfht to sell and dispose of any collatcu'al securities de¬ 
posited hereunder, or so much ther(‘of as mav be necessarv 
to repay any sum or sums that may become due under the 
terms of this contract, either at a ])rivate or public sale, 
with or without notice, and to apply the ])roceeds to tlu* 
cost and e.xpense of such sale and to the repayment of any 
sum or sums that may become due and ])ayable hereunder, 
accountiii.u- to tlu‘ carrier for the balance, if anv remain. Or 
if this contract is secured bv suretv bond, the Secretarv of 
the Treasury shall have the ri^dit, in case of such default, 
to immediately take any and all necessary steps to enforce 
the payment of said bond and such ri^lit shall not be ex¬ 
clusive and shall not impair or alTect any other ri.jrht or 
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rights which the United Stales may have under this con¬ 
tract or at law. | 

3. If upon tlie final determination by the Interstate Com¬ 
merce Commission of tlie amount of guaranty due to the 
carrier it shall be found that the advances received by the 
carrier under Section 209 are less than or do hot exceed the 
amount of such guaranty, then and in that eyent the Sec¬ 
retary of the Treasury shall release the securities pledged 
and hypothecated under this contract or uhder any as¬ 
signment or collateral agreement made bv the carrier to 
secure the faithful performance of the conditions of this 
contract. I 

It is further understood and agreed: 

That the carrier will execute such furtheij agreements, 
papei*s and documents and will furnish such additional se- 

curitv as the Secretarv of the Treasure or hi;^ dulv author- 

♦ • • • • 

ized representatives may deem necessary t'o insure the 
faithful performance of this contract. • 

In witness whereof the party of the first pairt has caused 
this contract to be signed by its Chairman andj its Assistant 
Treasurer and its corporate seal affixed atiested by its 
Assistant Secretary on the day and date first above writ¬ 
ten, and the Secretary of the Treasury has sii^^ied the same 
for and on behalf of the United StatesJ 
15 This contract is executed in four (4) counterparts, 
each to be treated as an original. | 

XORTHERX PACIFIC RAILWAY COMPANY, 
By HOWARD ELLIOTT, | 

Chairman. \ 

E. A. GAY, I 

Assistant Treasurer. i 

Attest: [seal] E. M. WILLIS, | 

Asst. Secy. | 

(Signed) D. F. HOUSTON, 

Secret a r If of th(\ Treasury. 

i 

I hereby approve the security described in ihe foregoing- 
contract dated September 8th, 1920. I 

(Signed) D. F. HOUSTON, 

Secretary of the Treasury. 


I 

{ 

i 
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Statp: of Xew York, 

Coiuffi/ (if Qn('('i(s: 

Oil this 8lli (lay of S(‘])lciiil)(‘r in tlu* year !!>-(), bi'Tore me, 
tlio iin(le]'sii»-n(‘<li notary ])nl)lie in and for tin* State and 
County above wi'ittcni ])(*i‘sonally a])])(‘ar(‘d tin* above-named 
Howard Elliott and E. .\. (lav, and beimi' bv nu* dnlv sworn. 

severallv made* oath and said tiiat tliev have (‘X(‘euted the 

• • 

fon\u-oin.iLi- eontraet as tin* ofhet'rs of tin* above-nann*d earrier 
as stated above.*, that tln*y are* duly anthoriz(*d and »inalilied 
to (*,\(*enti* tin* same* in tin* nann* of tin* said ('arri(*r: that 
the s(*al afh.xed to tin* sai<l eontraet is the eominon S(*al (»f 
tin* Carri(*r and has b(*(‘n dnly and h‘,iially alllix(*d tln‘r<*t<i. 

'\Vitn(*ss mv hainl and notarial s(‘al tin* dav and vear 

• • • 

above written. 

f.XOTAlrlAL SEAT.l E. (1. IIOLLEXHEK, 

I Xafar/i Pulilic. 

X’otarv Public, (,)n(‘ens Countv. 

Ou(*(‘ns County Ch*rk's Xo. 1027. 

Certificate* rih*el in Xe*w Veu-k. 

Ce)unty Cle‘rk*s Xe). bod. 

T\ei>iste*r's Xe>. 24()4. 

Commissie)!! (*x])ire‘s .‘>-.‘>0-22. 


Id 


Ex n HUTS C and T). 


F-1SS7. 

Inte*rstate Ce)mme‘ree Commission. 

Finance* l)e)e'ke*t Xo. 708'. 

(luaranty Se*tth‘ment AVith Xe^RTiiKRx Pacific Pailway 
C e).Mi’ANv ainl .Vthliated Com])anies. 

Submitt(*el Se*])t(‘mber 18, 1024. Decided June 17, 1027). 

Amount nece*ssarv to make* li’ood the u’uarantv e)f section 

• * k • 

200 e)f the* t i*ans])e)rtatie)n ae*t, 1020, to the* X"orthern 
Pacifie* Railway Com])any, the Pi^- Fork efc Interna¬ 
tional Falls Railway (’om])any, the Rillinii’s <S: Cen¬ 
tral Me)ntana Railway ('omiiany, tlie Gilmore 8c 


^ This rt*iK>rt also embraced Finance Dwkets Nos. 311, 312. 489. anel 6.3S. 
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T^ttshiirirli Kail road Com])aiiy, Limitbd, and the 
^liniiesota <Jc International Kaihvay Company ascor- 
taint'd to l)e $10,905,094.80. An amoiuit of $5,000,- 
000 liavini;* been certified for payment |as advances 
under para^rapli (li), and an a^^regatje amount of 
$7,175,000 liavinii* been certified as partial payments 
under ])ara.i*ra])b (li) of said section, as|amended by 
section *J12, the amount due the United States in final 
settlement is^^j ^2()9.905/2(). Certificate I issued. 

F. AV. Sweney for the carrier. | 

1 

I 

Report of the Commission. i 

Division 4, Commissioners ^^leyer, Kastman, iMc]\Ianamy, 

and Woodlock. 

I 

By Division 4 : | 


The Xortliern Pacific Kailway Coni])any, thq Bii>’ Fork & 
International Falls Kail way Conpiany, the Biljin«:s & Cen- 
Iral Montana Kailwav Companv, the Cilmore efe Pittsbur<>:h 
Kailroad (Company, Tjimiled, and the ^linnesota Interna¬ 
tional Kail way Company, henanafter termed the carriers, 
are carriers bv steam railroad which, durin<>: the <>*uarantv 
period, enii:ai»‘ed as common carriers in g’enerat transporta¬ 
tion. Their lines of railroad were under Federal control 
from January 1, lf)18, to February *29, 1920, inclusive, and 
they are, therefore, carriers within the meaning of para- 
grayJi (a) of section 209 of the transportation act, 1920. 
The carriers filed with us written statements accepting the 
provisions of Section 209 on or before March 15, 1920. 

The returns of the carriers under our orders of October 
18, 1920, January 5, 1921, and December 15, lfi)21, together 
with supplemental data have been examined and it has been 
ascertained that the debits and credits arisingifrom the ac¬ 
counts called in the monthly reports to us I‘‘equipment 
rents'' and “.joint facility rents” ha^e been in- 
17 eluded, and that there are included no debits or 
credits arising from the operation of street electric 
]>assenger railways or internrbans not under fYderal con¬ 
trol at the termination thereof. In fixing the hmount to be 
allowed for maintenance of wav and structures! and mainte- 
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nance of equipment in tlie ifnaranty period m'c applied, so 
far as practica])lK the rule set forth in the proviso of para¬ 
graph (a) of S(*ction a of the standard contract between 
llie Unit(‘d States and carriers under Federal control. It 
lias also bi‘en ascc‘rtained that the so-called war taxes have 
1;e(‘n assununl bv the carriers in the test and li'uarantv 
])eriods and that tluuv ai'e no (‘liminations necessary due 
To dis})i*o])oi*tionate or unreasonable charges, or charges 
atlI’ibutable to anotlu‘r ])eriod, under a ])roper system of 
accounting. An estimate of the net elTeet of unaudited 

V 

items has Iummi mad(‘ and agreed to under the provisions 
of ])aragra])h (b) (>f s(‘ction 21*2 of the trans])ortation act, 
lf)2(). .\t a r(‘sult of our investigation it has b(‘en ascer¬ 

tained that the amount neci'ssarv lo make good the guar- 
anty to tin* cari'uu's is $l(),!)()r),()P4.S(), as shown by the fol¬ 
lowing statements: 


Xoi'tluM'n Pacific Railway Company 


i>asis of claim: 

X(‘t railw;iy o])eiating income foi* the 

guaranty ])t*riod . 

One-lialf amount of annual com])ensa- 
tion uiuhn* Fe(h‘ral control act named 

in cojiti-act . 

In('r(‘ast‘ in com])(‘nsation under sec¬ 
tion 4 (P* ihe fh.‘(h‘r;il ('ontrol act 
Aihlitional amount (*lainu‘(l un(h*r sec¬ 
tion 4 of th(‘ F(Ml(‘ral control act 
Additional amount clainuMl foi* increase 

in usi‘ of frc‘ight-train cars. 

Additional :\moun1 clainu'd Tor loss in 
roadway, track, and bi-idg(‘ labor due 
to (h'crease in effectiv(‘ working dav 




,n74,()7() 91 


ir),()9o,164 99 
:J7!),7)*2() 02 
7:),Oi)7 IS 
2,140,')()() G5 


20:),949 00 


Total amount claimed . 14,828,166 93 


Adjustments: 

Xet railway o])erating 
income during t h e 
guai*anty ])eriod, as 
claim<‘d . $3,074,070 91 
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Xet railway of operating | 

income during the | 

guaranty period, as | 

adjusted . 3,619,442 53 i 

Deduction for guaranty period., i 545,371.62 

Amount claimed for I 

maintenance of way | 

and structures and j 

maintenance of equip- | 

ment . $22,279,949.11 j 

Amount fixed for main- | 

tenance of way and | 

structures and mainte- | 

nance of equipment 21,212,302 16 i 

Deduction for maintenance . | 1,067,646 95 

18 Deduction on account of items esti- i 

j 

mated bv ns and agreed to bv the ; 
carrier under section 212 (1)) of the 

transportation act 1920. 

Section 4, Federal con- I 

trol act . $75,097.18 

■'1 

Increase in use of freight- I 

train cars . 2,146,500 65 | 

Loss in elfective working | 

dav .205,949 00 ’ 

• 7 i 

Deduction on account of special claims ! 2,427,546.83 


107,843 26 


Total deductions.’. ; 4,148,408.66 


Amount necessarv to make good the ! 

guaranty . 10,679,758.27 

Big Fork & International Falls Railway Company 

I 

Basis of claim: | 

Deficit in net railway operating income j 
for the guaranty period. I 

I 

One-half amount of annual compensa- j 
tion under Federal control act named i 

I 

in contract . I 

I 

Increase in compensation under section i 
4 of the Federal control act. I 


$39,844 97 


15,764 12 
100.69 


55,709.78 


Total amount claimed 
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Adjustments: 

Amount claimed based on sec¬ 
tion 4- of the Federal control 

act. $100 09 

Allowance based on section 4 

of the Federal control act. . . 101 .*>G 

Addition under section 4. 

Deficit in net railway oper- 
atini;* income duriniLr the 
£>• u a r a n t y ])eriod as 

claimed . $.*>9,844 97 

Deficit net railway o])er- 
atine- income durin<»* the 
iruaranty ])erio(l, as ad¬ 
justed . 41,0.')0 .‘>8 

Addition fol\^•uaranty pei*iod. 

Amount claimed for main¬ 
tenance of wav and striic- 
tures and maintenance of 

ecpiipment. $.‘>(),.')19 OO 

Amount fixed for main¬ 
tenance of wav and struc- 

% 

tures and maintenance of 

e(iuipment . 3.),lf>0 92 

Deduction for maintenance. 

Deduction on account of items estimated 
bv us and aureed to bv the carrier 
under section 212(b) of the transpor¬ 
tation act, 1920. 

Xet deduction. 


67 


1,205 41 


1,388 08 


2."),000 OO 


2.3,182 00 


Amount necessarv to make ^-ood the e:uar- 

anty . 30,527 78' 

19 Dillin^:;-s cV: Central .Montana Kailway Comiiany 

Basis of claim: 

Deficit in net railway operatiipe: income 


for the gTiaranty period . .$5,854 93 

One-half amount of annual railway oper¬ 
ating deficit for the test period. 879 .38 

Total amount claimed. 4,975.55 
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Adjustments: 

Amount claimed for main- I 

tenance of wav and struc- | 

tures and maintenance of | 

equipment . $4,574.73 | 

Amount lixed for main- | 

tenance of wav and struc- ! 

• I 

tures and maintenance of | 

equipment . 3,717.67 | 

Deduction for maintenance. | 

Amount necessarv to make i*ood tlie euar- 

• CT’ V. ’ j 

antv . I 


21 


857.06 


4,118 49 


Gilmore & I^ittsl)uri;-li 
Basis of claim: 


Bailroad Gompany, jLimited 


Xet I'ailway ()])eratin,i;' income for the 

,i;'uaranty })erio(l . 

One-half amount of annual compensa¬ 
tion under Federal control act named 

in contract . 

Decrease in com])ensation under section 

4 of the Federal control act.. . 

Special claims for increase in use of 
freight-train cars . 

Total amount claimed. 

Adjustments: 

Decr(‘ase claimed based on 
section 4 of the Federal 

control act . $117 89 

Decrease based on section 4 
of the P\'d(‘ral control act 


I $ll,n81 36 


I 20,188 47 

i 

I 117 S9 


I 7,714 10 

i 

'I 

I 16,203 32 

i 

i 


I 


as adjusted . 73 24 | 

Addition under section 4. I 

Xet railway operating in- | 

come dui'ing the i*,uar- I 

anty ])eriod, as claimed. . $11,581.36 | 

X’et railway operating in¬ 
come during the guar- i 

anty ])eriod, as adjusted. . 12,357.76 i 

Deduction for guaranty period.... I 


44. 


65 


776.40 


I 

i 
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Deduction on acconnl of s])t*cial claims 
for increase in ns(‘ of freii^'Iit-lrain 

cars. 7,714 10 

Ainonnl claiim'd for main- 
IcnaiicH* of way and sliaic- 
tnres jiiid maintcniance of 

(Mjnipiiunit . .^oO.OS!) 07 

Amoniit lix(‘d for main- 
tcniaiicc of way and strnc- 
lnr(*s an<l maintenance of 
e<ini|)ment 7)0,804 4!) 


Deduction for maintenance 0,184 7)8 

X(‘t dediu'tion . 17,000 40 


.\monnl dm‘ the rnil(‘d Stati's niithu' tln‘ 

.u'naranty 1,427 11 

20 MimK‘>ota cV: int(‘rnalional Iwiilway ('()ni])any 

I>a>is ol* claim: 

Delicit in net railway operatin,!;' income for 

th(‘ i;‘naranly period .. 8107,048 0)7) 

One-half amount of annual compensation 
under f'lMiei'al control act named in con¬ 
tract . 101,707 0»1 

Incri*as(‘ in compmisation nmUn’ se(*tion 4 of 

the I‘Vd(‘i’al contr(0 act ..... . 000 82 


Total amount claimed. . 


200,207 08 


Adjust numts : 

Amount claimed hascMl on set*- 
tion 4 of tlu‘ l*\‘deral (*ontrol 

act.■. $000 82 

Allowance hasetl on si‘ction 4 

ol tin* I‘\*d(‘ral (*ontroI act 404 24 

Addition foi- section 4 .. 13 42 

DiOicit in net railway operatini^* 
income dni'inLi' the unarantv 
])eriod, as claimed.$107,048 95 
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Deficit in net railway operating 
income during the guaranty 

period, as adjusted. .. 109,323.37 

Addition for guaranty i)eriod. 

Amount claimed for mainte¬ 
nance of wav and structures 
and maintenance of equip¬ 
ment . $30-l-,471.71 

Amount lixed for maintenance 
of wav and structures and 
maintenance of (*(|uipment. , 285,094.10 
Deduction for maintenam^e. . . 

Xet deduction . 

Amount nec(‘ssary to make good llie guar- 
antv . 


i AO 

0 'Jt . 


19,377.55 


17,089.71 


I 192,117.37 


Sunnnarv 

Xortlun'ii Ihicilic Railway ('oin])any. 0,(579,758 27 

i^g Fork internalional Fall Kailwav 

(V)m])any . 

Billings cV: Feiitral Montana Baiiwav (’om- 


pany 


30,527 78 
4,118.49 
./ , 427 .11 


(lilmoi'e Fittslnirgli Bailroad (’om])any, i 

Limited (due United StaU's) . I 

^linnesota cV: International Bailway (’om- i 

l)any .... I 192,117.37 


Amount iKM-essarv to make* good the guar- 
antV to the (*arriers.. . . 


]i0,905,094 80 


(’ertilicate foi* advances under |)aragra])h i{//) and for 
})artial ])aym(‘nts umhn* ])aragrai)h (//) of secHion 209, as 
amended hy section 212, have Ix^en issued hvj us in favor 

ot* the (*arriers as follows: | 

1 

xVdvance, cerlilicate 157, Augusi 14, 1920 . . 4o?000,000 00 

Partial ])ayment, cerlilicaU* 334, March 3, I 

1921 . . .*. 17,000,000 00 

Partial payment, cerlilicate* 384, A])ril 0,1921. | 25,000.00 

Partial payment, (-ertilie'ate* 3,92, A])ril 7, 1921. | 150,0(.)0.00 

Total advances and partial paAnnents. 12,175,000.00 
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'riu‘ imioimt (liK* tile rnit(‘(l Stalos, Ihoi’efoiT, is 

for which an ap])i*()|)i-iato (‘ortilicate will l>e 
21 issiu-d a.n’ainst the Xoi'tiun'n I*acili(* Railway Coni- 
])any in accordance with authority on lile with iis 
(‘onl'erred hy the snhsidiaiw coni])anies. 

('ert!jicdtt‘ So. .l-K/id inoli'r Stu-fioi/ ‘JO'j (//) oj (hr 1 rars- 

j>orf(ifion Arf. Id'jo. 

To the Secretary of the d'reasnrv of the Tinted States: 

• • 

1. The Interstate (’onnnerce (’onnnission, hereinafter 
called the connnission. Ino'ehy eertilies that the Xorthern 
Pacitic Railway (’onipany, a coriioration of the State of 
Wisconsin, tht‘ Pii^’ Fork cV: 1 ntcnaiational Falls Railway 
(’oni])any, and the Minnesota iS: International Railway Toin- 
pany, c(H’])(»rations ofi the State* of .Minnesota, the I>iHin.i;‘s 
cV: Central .Montana Railway Coin])any, a coi'poration of the 
State* of .Montana, anil the Cilinore cV: Pittshnriiii Railroad 
('oinpany, Liiniteel, a corpoi'ation of the* State of Idaho, 
hereinafte*!' e*alle-d the cari’iers, are carriei's as delined in 
t)ara.n’ra})h {n) of se*ction 2tilt of the transportation act, 11)20; 
and that the e*arrie‘rs lile*d with the connnis^ie)n ein or he‘fore 
March lo, 1020, writte*n state*nu*nts that llu*y acce])ted all of 
the ])rovi>ions of section 2<)0 and that the* four companies 
last ni(‘ntione‘d imlividnally lil(*el with tin* (*e)nnnission re‘so- 
Intions passed hy t‘ach of their hoards of dire‘ctors anthor- 
i/.in,ii' the Xorthern Pacitic Railway Company to act as their 
a;L;‘ent in elTe*ctini 4 ‘ settle*me*nt uneh*r said section 200 aiul to 
ivceive ])ayment of any sum or sums due them the‘reuneler; 
saiel comi)anies l)(‘ini;‘under ('onune)n control throui*h direct 
or inelirect ownership^ of their e'Utiital stoi*k anel composing* 
a single system of transportatie)n. 

2. The commission has ascertained, and hereby certirtes 
j ; to the Secretary of the Treasury, that the amount of $10,- 

f 0or),O04.SO is the amount ne(‘essai*y to make good to said 
I carriers tlu* guaranty t)rovide<l hy s(‘ction 200 of the trans- 
/ ])ortation act. 1020. 

2. The commission has h(*retol‘ore (*ertilic*d to the Secre¬ 
tary of the Treasury un(h*r c(*rtilii*ate Xo. loT, dated 
August 14, 1020, air amount of $ 0 , 000,000 as an advaiu'e to 
the carriers herein involv(*d under t)aragrat)li (h) of section 
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209; and as partial payments under section: 209 {g) as 
amended by section 212 an aggregate amount Of $7,1^^5,000, 
as follows: I 

i 

Certificate Xo. 334, March 3, 1921.|. $7,000,000 

(’ertilicate Xo. 3S4, April (>, 1921.i. . 25,000 

(Vrtificate Xo. 392, April 7, 1921. i . 150,000 

-1. ( mumission l uo-eby certifies that the re is.now an 

amount of $l,2()9,905.20^1ue from the carries to the United 
Siates. '*"*■ 


oo 


5. The commission has made final determination, 

I ' 

as aforesaid, of ilie amount of the guaranty provided 
for by said section 209. I 

.Dated this 17th d ay of .Inuo, 

By the commission, division 4. “ : 

*[SKAL.] GEORGE B. iMcGlXTY, 

Secretary, 

23 Exhibit E. i 

i 

Interstate Commerce Commission, AVasldngton. 
Finance Docket Xo. 708. Corrected Certificate Xo. A-1040.' 

I 

Corrected Ceriif,cnte of InterMafe Commerce Commission 
Under Seeiion dO!/ {//), Transportation Act, 1920 {Can¬ 
cels Certificate A’o. A-1040, Dated June 7, lh2o^, 

\ 

To the Secretary of the Treasury of the United States: 

1. The Interstate Commerce Commission, hereinafter 
called the Commission, hereby certifies that fhe Xorthern 
Pacific Railway Company, a corporation of ithe State of 
Wisconsin, the Big Fork & International Falls Railwav Com- 
pany and the Minnesota & International Railway Company, 
corj)orations of the State of Minnesota, the Billings & 
Central Montana and the Gilmore & Pittsburgh Railroad 
Company, Limited, a corporation of the State of Idaho, 
hereinafter called the carriers, are carriers hs defined in 
subdivision (u) of Section 209 of the transportation act, 
1920: and that the carriers filed with the Commission on or 
before ^larch 15, 1920, written statements that they ac¬ 
cepted all of the provisions of section 209 and'that the four 
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companies last mcntioiuHl iiidivid’Mlly filed with the Com¬ 
mission resolutions ])ass(‘d hy each of their hoards of di¬ 
rectors anthoi'izinn' t}i(‘ Xoi-tlunai Pacific Kailway (^om])any 
to act as their a.ii'eiit in (.‘tTi‘ctini;’ settlenuMit under said sec¬ 
tion 20h and to r(*c(*iv(* })aym(‘nt of any sum or sums due 
th(‘m thereundei*: said com])anies heinu' uiuhu’ common con¬ 
trol thi’ouu’li direct oi' indireet ownerslii]) of their capital 
stock and composiiiir a sin^u-le system of trans])ortation. 

2. Tile Commission has aseertaimvl and luu’ehy certifies 

to the S(‘ei’(‘tarv of tin* 'ri’oasurv, that tin* amount necessarv 

• • • 

to make liood to said Xoi*1h(‘rn Pacific Railway Com])any 
lh(‘ li-uaranty provided hy section 20!) of tin* trans])ortation 
act, lf)2(), is t(‘n million six hundr(‘d s(‘V(‘nty-nine thousand, 

s(‘ven hundr(‘d liftv-(‘iiiiit dollars and twemtv-sevmi ctmts 

• * • 

($l(),()7fh7r)S.27): that the amount n(‘cc*ssai*y to make ii'ood 
said liuarantv t<> said P>ii;‘ F(»rk cV: Intoniational Falls Rail- 
wav (’omiianv is' tliirtv thousand, iivi* hundr(*d twtmtv- 
seven dollars and s(‘Venty-(‘i.iiiit eents (^r‘)(),r)27.7S): that th(‘ 
amount n(‘c(‘ssai*v'to mak(‘ ^-ood said ^iiaraiitv to said IVill- 
iuus ck (hmtral Montana Railway Company is four 
24 thousand, oin* hundr(‘d (hu-htemi dollars and forty- 
nin(‘ (‘(‘iits ('.‘^4,1 lS.4h); that the amount necessary to 
make .i;-ood said liuaranty to the said Minnesota and Inter¬ 
national Railway (hunpany is one hundr(‘d and ninety-two 
thousand, oiU‘ hundred s(‘venteen dollars and thirty-seven 
cents (jiilh2,117.2»7) : and that th(‘ amount due the United 
States und(‘r tin* .auaranty from the (iilmore Pittshurn-li 
Railroad ('ompanv, Limit(‘d, is oiu* thousand, four hundred 
twenty-st‘Ven dollars and (‘h‘Ven cents ($l,42i.ll). 

o. '^riie Commission has heri'toforc* certili(‘d to the Secr(‘- 

tarv of tin* 'rr(‘asurv, as an advance* to said Xortlnu-n Pacific 

• • 

Railway (’onijiany und(*r s(*ction 2()h (//) an amount of five 
million dollars )(),()()()) on .\uuust 14, lh2(), under cer¬ 

tificate Xo. A-ir)7: and as ])artial fiaymeiit to said Xorth- 
ern Pa(*itic (’ompany un(h‘r section 20!) iff), as amended hy 
section 212, an amount of s(‘ve*n million dollars ($7,000,000) 
on March 2>, 1021, un(h*r c(‘rtilicat(‘ Xo. .V-.'k’U, as partial 
payment to said P)iu- Fork Int(*i-national Falls Railway 
Com})any un(h*r s(*clion 200 (//) as am(*nded hy section 212, 
an amount of twenty-five thousand dollars ($ 20 , 000 ) on 
April 6, 1021, under certificate X"o. A-384; and as partial 
payment to said ^limiesota International Railway Com- 
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pany, under section 20r (O), as amended byi section 212, 
an amount of one hundred fifty thousand doliat's ($150,000) 
on April 7, 1921, under certiticate Xo. A-o92. ! 

4. The Commission has made final deteitoination as 
aforesaid of the amount of the ii:uaranty provided for by 
section 209 of the Transportation Act, 1920.1 
■ Dated this 24th dav of -Tidy, 192^. | 

Bv the Commission. i 
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Secretary. 

\ 

Exhibit F. 

Treasury Department, Washin^toji. 

August 5, 1926. 

F. E. Sweney, Esq., 

Comptroller Xortherii Pacilie Kaihvay Co., 

8t. Paul, Minn. | 

Sin: I 


Please refer to previous correspondence relative to cer¬ 
tificate Xo. A-1040 of the Interstate Commerce Commis¬ 
sion, dated June 17, 1925, which certiiied thatiin connection 
with advanees and partial ])aynients made iqider the pro¬ 
visions of Section 2nq of liic* Trans])ortati<|)n Act, 1920, 
there was due the United States from the Xo^tliern Pacific 
Kailway Company, lli(‘ P>ig- Fork and International Falls 
Kailway Company, tlie Ibllings and Central .\Iontana Rail¬ 
way Com])any, the (lilmore and Pittshnrgh Kailnoad Com¬ 
pany, limited, and the Miniu'sota and International Rail¬ 
way Company the sum of $1,2()!),9()5.2(). I 

The Treasury has r(‘e(‘iv(*d fi*om llu‘ Interstate (Com¬ 
merce (Commission a correeted certificate Xo.jA-1040, dated 
duly 24, 1926, which cancels certificate Xo. ^\-l()4(), dated 
dune 17, K)25. The correct(‘d cei*tificat(‘ certifies that the 
amounts necessary to make good th.e guaranty provided 
by Secdion 20f) of the Act to the carriers iinvolved is as 
follows: I 

Xorthern Pacific Railway (Co... . $10,679,758.27 

Big* Fork cV: International Falls Ky. (Co. . . . | 30,527.78 

Billings <5s: (Central Montana Ky. (Co.. I 4,118.49 

Minnesota cV: International Kailway (Co.... | 192,117 37 
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The corrected certificate also crrlified that there is due 
the United States from the (iilmore and Pittsbur«:h Rail- 
road Company, limited, tlie sum of 

After deducting' the amount of $10,679,ToS.27 from the 
amount of $12,()00,00() paid the Xortliern Pacihc Railway, 
there is due the United States from the Company the sum 
of $1,320,241.73. 

After deducting’ the |)artial payment of $25,000 paid the 
Big Fork and International Falls Railway Company, there 
is the sum of $5,527.7S due from the United States to the 
carrier. 

As no advances oi- partial payments were made to the 
Billings and Central ^^lontana Railway (^)mpany, the sum 
of $4,118.49 is due from the Ihiited States to the carrier. 

After deducting the partial payment of $150,000 paid the 
Minnesota and International Railway (’ompany there 
2G is the sum of $42,117.37 due from tiie United States 
to the carrier. 

In letter of June IS, 1925, the Treasury made demand 
on your Company for iiayment of $1,2()9,905.20, being the 
net over})aymeiit as certified in Interstate (Mmmerce (Van- 
mission certilicate Xo. .\-1040, dated June 17, 1925. The 
corrected certilicate gives se})arate figures for the amount 
of the overpayment to your (’oinpany and amounts due to 
or from the carriers for whicli your (’oinpany was acting 
as agent in the matter, although making no change in the 
net total due tlie I’nitod States, 'i'lie Coveriiment is theri‘- 
fore entitled to interest from tlie Xoi’tliei'ii Pacific Railway 
(’ompany at the rate of iy'/t ])er annum on $l,2()9,9()5.2i) 
from June IS, 1!>25 to the date of this letter and thereafter 
<Ui $1,329,241.73 until })aym(‘nt is madce You are re<iu(‘sted 
to make* imnu‘diate payment to the Treasury of the amount 
(d* $1,329,241.73 with interest calculatiMl as above indicated. 

You are also reiiuested to make j)ayment to tin* Treas¬ 
ury of $1,427.11 due the Cnited States from the (Iilmore 
and Pittsburgh Railroad (V)mpany, Limited. Payments 
should be made in funds available for immediate credit. 
Check or vouclier should be drawn to the order of tin* S(*c- 
retary of the Treasury and transmitted to this oflice with 
letter of advice. 

Corrected certificates Xo. A-1949 of the Interstate Com¬ 
merce Commission will be transmitted in due course to tlie 
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Comptroller General of llie United States for| examination 
and settlement with a recommendation that |warrants be 
issued in favor of the carriers listed below for! the amounts 

I 

due, as follows: ! 


Bi;^: Foi'k & International Falls Ky. Co,.|. . $5,527.78 

Billinirs & Central Montana Bv. Co.. i. . 4,118.49 

Minnesota ct International By. Co..!.. 42,117.37 

Verv trulv vours, I ■ 


(Signed) 


(V)py. 


GABBABI) B. MMXSlIOX, 
GABBABl) B. AVIXSTOX, 
ritdvrsccrrfanj of thv\ Trcdsurij. 
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i 

Treasury Department, Washington. 

i 

j 

Augmst 20, 1926. 

F. W. Sweney, Esq., i 

Comptroller XortheiTi Pacific By. Co., i 

St. Paul, Minn. | 

Sir: | 

Flease refer to my lettei' of August 5, 192f).! requesting a 

• i 

payment of $1,320,241.73, with interest, representing the 
jHiiouiit due the Fiiited States from the Xorlthern Pacific 

^ I 

Bailway Com])any on account of the ovei'paymeiit made 
und(‘i' Section 209 of the Ti’ansportation Act, 1920; also re- 
<iuesting a payment of $1,427.11 due the Fniteijl Stat(‘s from 
tin* ('ilniori* anil Pittsburgh Bailroad Conqiany, Ltd., under 
the jirovisions of Section 209 of the Trans])brtation Act, 


Will you ])lease advise me wiieii ])ayment of the amounts 
due can be expected. 

Verv trulv vours, 

(Signed) 




Copy. 


GABBABI) B. WIXSTOX, 
(iAKK.\KI) 15. WIXStOX, 
i’lulcrsccrclari/ of tJiti Treasury. 


I 
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Rule to Show Cause. 
Filed Xovember 3, 192(). 


Uj)oii consideration of the ])etitit)n of the Xorthern Pacitic 
Kaihvay (\)rnj)any tiled in this cause, it is this otli day of 
Xoveini)er, A. 1). 1926, 

Ordered, that the respondent, the lnt(‘rstate Commerce 
(’ommission, show cause in this court on the lOtli day of 
December, A. D. 1926, at ten o'clock a. m. or as soon there¬ 
after as counsehmay be heard, why the prayers of tin* ])eti- 
tion should not be i*’ranted; ])rovided that a co])y of said 
Petition and of this Order be served u]M)n th(‘ res])ondent 
on or before the tw(‘lfth dav t)f Xovem])er, A. I). 1926. 

WALTER 1. .Mc(H)V, 

Chief Jusfir(\ 

29 Filed Dec. 9, 1926. Frank E. Funninu'ham, ('lerk. 

Motion to Dismiss and A)iswnr of Infrrsfaf(' C'ommerer. 

Com mission. 

Motion to Dismiss. 


Oomes now the Inti‘rstat(‘ Ooinnierce ('ommission, lien*- 
inafter called tlK‘ ('ommission. res])ondent in the above- 
entitled case, and mov(‘s the court to dismiss the petitioii 
in said case u])on the li'ronnds that— 

1. Tile court is without Jurisdiction to review by writ 
of certiorari the subj(‘ct-matt(‘r com])lained of in the peti¬ 
tion, namelv, cer,lain cei’tihcates mad(‘ and tmtered bv the 
('ommission. which ('ommission, as stated by the Supreme 
('ourt of the l’nit(‘d States in Inierstiiie C(fiunteree Com¬ 
mission vs. Cnitefl States of Anooiea ex ret. II ionboldt 
Steamshij) ('ouf/)antf. 224 V. S. 474, 4S4. ‘Ts ])urely an ad- 
ministrativ(* body." 

2. Said c'ertiticat(‘s weiH* nnuU* and i‘nt(‘rt‘d by the (\)m- 
mission under the authority conferred u})on it by Sections 
209 and 212 of the Transpoi'tation Act, 1920, and jurisdic¬ 
tion to review the action of tlu‘ (.'ommission, in makinu,- aiul 


I 
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entering said certificates, it* such jurisdiction exists, is 
vested exclusivelv in the District Courts of ' the United 
States. 

2. Tile petition does not contain stiitements or 
30 allegations of fact which show that ])etitlioner is en¬ 
titled to the relief or anv of the relief pijaved for bv 
it in and by said petition. I 

I 

Answer. i 


The Commission, without waiving* its objections to the 
jurisdiction of the court and to the sufiiciencyjof the ])eti- 
tion, stated in its motion to dismiss, and now' and at all 
times hereafter saving and reserving to itself all and all 
manner of benefit and advantage of exception to the many 
errors and insufficiencies in the petition contained, answer’s 
and savs: | 

I. I 

Answering the first subdivision of Paragraph I of the 
petition, the Commission admits that the allegations con¬ 
tained in said subdivision are true. 

i 

Answering the second subdivision of said Paragraph T, 
the Commission admits that it is an administrative tribunal; 
that its principal office is in the city of IVashington hi the 
District of Columbia; that it is organized under the Inter¬ 
state Commerce Act and various acts amendatory thereof 
and supplemental thereto, and that certain authority is 
conferred and certain duties are imposed uyioii it by Sec¬ 
tions 209 and 212 of the Transportation Act, 11^20. In this 
connection, however, the Commission refers the court to 
said two section last above mentioned for mbre full and 
complete information in the premises. The Commission 
denies each of and all of the other allegations Contained in 
said .subdivision 2. The Commission alleges thkt the words 
and figures ‘‘February 8,’’ contained in said jsubdivision, 
should be “Februarv 28.” ! 
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II. 


Answering Paragraph II of the petition, the jCommission 
admits that the allegations therein contained ki'o true. 


► 


I 

! 

t 

I 

j 

i 

i 
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III. 


Aiis\v(‘riii.i 4 - Parn.iirnpli III of tlio potition, tlio Commis¬ 
sion admits that the all(*L:;ilions tli(*rcin contaiiUMl ndatinu: 
to the pi'ovisions of section ‘JOP of tlu* d"rans])ortation Act, 
1P2P, ai'(* snhstantiallv coi‘r(‘ct. In this conn(‘ction, how- 
(‘Vci*, th(‘ Commission r(‘f(*!‘s the coni't to the ])]’ovisions of 
the statiit(‘ mentioned for more fall and complete informa¬ 
tion in th(‘ pi'(*mises. 

Answering: fnrtlun- said Para,ua'a])]i III, the Commission 
admits that ])etitif>ni‘]' tiled witli said Commission its writ- 
t(‘n acc(‘})tanc(* olhthe prox'isions of said Section *JOP ])rior 
to March lo, 1P*2(). 

IV. 


Answ(‘rinir the lirst snhdivision of Paraii'ra])h IV of the 
])etition, the (’enmiission admits that the alle.ications therein 
containe(l an* snl)stantially correct. In this connection, 
howeV(‘r, tin* C<)nmii>sion i-efe]*s tlu* court to the ])rovisions 
of said S(*ction 2()p for more full and complete infoiTiiatiou 
in the pi'emises. 

Answ(‘rin.ii- the ,s(‘c(nid and third subdivisions of said 
Paraiira])h IV, tlu* t’oimnission admits that it issued the 
ceililicat(* of .Aniiiist 14, thei-ein mentioned and that 

(*xhibit A to tlu* ])etiti<>n is a triu* co})y of said ceiditicate. 
'Tlu* (’ommission alleu(*s that (‘ach of tlu* other allei»’ations 
contained in said Si‘(*ond and third subdivisions is irrelevant 
and immaterial, and that th(*i'(*fore the Commission neither 
admits nor denic*s that anv of said alleu’ations is true. 
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V. 


Answerini*' P;ii‘aiira])h V of the petition, the (Vmimission 
admits that on ()ctobt*r IS, 1P2(), it made and entered an 
order in which, ainonu’ otlu*r thiiiirs, it was pi*ovided that all 
carriers which had acc(‘pt(*d tlu* ])rovisions of Si*ction 2Pt) 
of the 'rrans])ortation Act, 1P2(), should tile with, the Com¬ 
mission tnu* and correct r(‘tni‘ns to the <|uestioimaire ac- 

com])anvini*- said oi'<ler (d’ ()ctober 18, 1920. In this coimec- 

• • * 

tion ihe Commission alh*ires that by the terms of said order 
of October 18. 1920, it is ])rovid(*d that the time limit named 
therein for lilin^- the return iTuiuired to be made by said 
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order was to exjiire on Decemlier 31, 1920. The Commis¬ 
sion fiirtlnn* allei>‘es that, upon reciiiest of the petitioner for 
additional time within wliieli to tile its said return under 
the order of Oetolier 18, 1920, tlie (Commission extended 
said date of I)eeem])er 31, 1920, within which returns were 
to he made, to .January 31, 1921, and that, upon re- 
([uest of the petitioner for further additional! time to file 
the returns mentioned, tlie date of the order for filing said 
retur ns was furtliei* extend ed until February 5,J921. The 
Commission denies tliat theTluly ve’rTTied'Feturn of the peti¬ 
tioner was filed with it on .January 31, 1921^ denies that 
said return showed that petitioner had an operation deficit 
(hiring the guaranty ])eriod amounting to $1,163,100.80; 
denies that the amount elaim(‘d in said return ito be due to 
the ])(‘titioner, without deduction for advancejs, was $16,- 
713,420.57, and d(‘nic‘s that the amount due the petitioner 
in linal settlement, at*t(‘r (h'diicting $5,()00,0()0 previously 
advanced, was $11,715,420.57. In tliis connection the Com¬ 
mission alleges that the return of the ])etitioher re(|uired 
by said ord(‘r of Octolxu* IS, 1920, was tiled with it on Feb¬ 
ruary 7, 1921 ; alleg(‘s that said return stated that petitioner 
had an o])erating (kOicit during the guaranty ])eriod amount¬ 
ing to $1,199,434.03: alk'ges that the ampunt claimed 
33 in said n^lurn to be due to the ])etitioner, without 
deduction for advance, was $16,751,753.80, and al¬ 
leges that the amount stat(‘d in said r(‘turn tel) lie due the 
p(‘ti1ion(‘r in tinal s(‘t1 hancMit, aflcn* d(‘dn('ting $5,000,000 
])r(‘vionsIv advanced, was $11,751,753.80. i 

Answ(‘ring rui'ther said I'ai-agraph \", th(‘|( ^)mmission 
admits that in the return of petitioiun*, filed as aforesaid, 
it is stat(‘d that one-half of the annual compei^sation lixed 
by the contract under the F(‘deral control a|ct, plus the 
amount of increase in such compensation ])royided for in 
Section 4 of said act, amounted to $15,552,31^.77. 

Answering further said Paragra])h V, the Commission 
denies that ])(‘titioner substantiated by evidenjee that said 
amount of $11,715,420.57 was duo to it in tinal settlement. 


VI. 

I 

Answering [Paragraph VI of the ])etition, the (Commis¬ 
sion admits that the allegations therein contained relating 
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to tlie provisions of Sections *21*2, and 209 (/) (3), of tlie 
Trans])ortati<)n Act, 1920, are substantially correct, except 
tliat the words ‘‘maint(‘nanc(‘ and structures or e(]uipment 
slionhl r(‘ad “maintenance of way and structures, or for 
maintcMiance of e<iui])m(‘ntIn this ('onnection, however, 
the Coininission lad'crs the court to tlie ])rovisions men¬ 
tioned for more full and com])lete information in the 
j)remis(*s. Tli(‘ (’ommission fui'ther admits that the 
lanij:uai;(‘ of Sections b (r/) and (r) of the “Standai'd Con¬ 
tract" is con-(‘ctly si‘t forth in said ])arae:ra])h VT, and that 
the test ])eriod reOuTcnl to therein was the three years end- 
ini»‘ June 30, 1917. 

Answerinu' further said Parai;‘ra))h VI, the (h)mmission 
denies that u])on tin* ])assage of said aineiulrrfbry^Stat'rTli' nT 
PchTu.*!]y 20, 1!)21, it discontinued the luyotiations 
3>4 foi- a final setllennuit of the claim ]>res(‘nted by the 
|)(‘tit ioner. In this connection the Commission 
alhyes that in a communication <hited.i2(jLbxuary 
and addn‘ssed to tin* Chairman of Division 4 of the Com¬ 
mission, Commissiomu* .Mc'ycu*, by tln^ ])etition(‘r's (\>m])- 
troller, F. \V. Sw(‘iiey, lh(‘ latt(‘r, amonu' other thini;s, said: 

“In vii'W of ]>ressin,e: financial re<iuirements for o])erat- 
ini;' ])urposes, tin* Xorthern Facilie Railway (V)m])any re- 
s])ectfully niakos application for ])artial ])ayment of $10,- 
000,000 or snch portion iln‘r(‘of as the Commission can con- 
sist(*ntlv e(‘i-tir'-, as sf)on as tin* AVinslow bill amending,' the 
d'rans])oi’tat Ion Act of 1920 beeonn*s a law." 

Answ(*rinu* further said Rara,era])h VI, the Commission 
allejj:(*s that in a communication dated Fc*bruary 2(5, 1921, 
and addr(*ss(‘d to Commissioin*r .M(‘ver bv said Swenev, the 
latter, amonu- otln*!* thinys, saitl: 

“Finn*!* tin* ]>rovisions of S(*ction 212 of tin* transporta¬ 
tion Act, 11)20, as ann*nded, tin* Xortln*rn Pacific Railway 
('ompany r(*sp(*ctfully niak(‘s application for a ])artial pay¬ 
ment on account of 3\*n Million Dollars ($10,000,000), or 
such'^ortibiiTneri-of as tin* Commission can consist(‘ntly 
certify. 

‘‘Fnd(‘r date of January 31st, the (’ompany tiled claim 
with the (’ommission fe,]- balain*^* due under tin* ])rovisions 
of Section 20!) of tin* 'rrans])ortation Act, 1!)20, amounting 
to Eleven Million Seven Hundred Fiftv-(.)ne Thousand 
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Seven Hundred Fiftv-d'liree Dollars and Hii»:litv Cents 
$11,751,753.80). In connection with nrevions jpay ment on 
account of I'^ive Million Dollars ($5,000,000)~7liei^ was de- 
posited wiTrr tlie Treasurer of llie United States Liberty 
J^oaii bonds amountini»‘ to One Million Two Hundred Fifty 
Thousand Dollars ($1,250,000). If partial ])a>^ment of Ten 

^ 1 i U ioilJQ^Jlar^Su■Ls.joia ^^ the (iov?rnment will I he pRot^tUd ! 

by Uie J)alance of claim arnountlnp: to vine Aullion 8»even 
TTiind r ecinp i f t y- 0 ne^lTTOttstm^^ Fift y-.Tlire~e 

Dollarslind Eiirhty^^Cents ($1,751,753.80), and the Liberty 
Loan bonds amounting to One Million Two Hundred Fifty 
Thousand Dollars ($1,250,000), or a total of Three ^Lillion 
One Thousand Seven Hundred Fiftv-Three I Dollars and 
Eighty (Vnts ($3,001,753.80).'’ 

I 

Answering further said Paragraph VI, thd Commission 
alleges that the allegations contained iit the last sub- 
35 division of said paragra])h are irrelevant and im¬ 
material, and that therefore the Commission neither 

admits nor denies that anv of said allegationsiis true. 

I 

VII. I 


Answering Paragra])h VII of the petition,ithe (/ommis- 
sion admits that its certilicate of March 3. 1|021, contains 
language as set forth in said paragraph. The ('ommission 
further admits that certain duties are imposed nt)on it by 
the acts of Congress referrc'd to in said paragi'a])]i, namely. 
Sections 200 and 212 of the 'rrans])()rtatioii Act, 1020, and 
refers the coui’t to said sections for mon* full land com])lete 
information concerning said duties. O’hei ('oinmission 
denies that these duties aiv correctly des(*rilK*d in said 
Paragraph VII, and also denies each of and all the allega¬ 
tions contained in said Paragra])h VII, exci*})! as above 
expressly admitted. i 

VIIT. i 

I 

I 

i 

I 

Answering Paragraph VIII of the petition,; the Commis¬ 
sion admits that on December 15, 1021, it madp and entered 
its report and order in Finance Docket Xo. jOtK). In this 
connection the Commission refers the court t|o said report 
and order of December 15, 1021, for more fulf and complete 
infonnation as to the provisions of said order. The Com- 
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mission admits tliat on diino 17, it tik*d its 

report aiul certilieate in Finn nee Doeket Xo. 70S, (iuaraittji 
Scttlentrut irtih tin' Xorfhcnt Pdcijic Itdihca/i ('onipaiui 
and a/JHiafcd cnittjfdi/'tns, and in this eonm*etion the Com¬ 
mission n‘ft*rs tlie eoiii’t to said I'epnrt and c'(‘rtitieat(*, eo])ies 
of whieh ar(‘ attached to tin* ])t‘tition hen‘in and made a 
j)art thereof as exhibits C and I), for information eoneern- 
ini;: the contents of said re])ort ainl (‘crtilicate. 'i'ln* (Com¬ 
mission furtlier admits that under date of diilv 24, 1!)26, 
it made* and issued to i1k‘ St‘cr(‘tarv of the 

36 Treasury in Finance Docket Xo. 70S, a “corr(‘cted 

« 

certificate ,Xo. A-1040'’ canc'clini;' said certificate of 
June 17, 1925. 

Answeriuii* furtlier said Farai^’raph VIII. the (’ommission 
denies that in said certifi<‘at(‘ A-1040 of dune 17. 1925, it 
certitied that then* was then due from ya7/7/ey/rr to tlu* 
ITiited States tlu* sum of S1,269,!M)5.20. In this connec¬ 
tion the (Commission alleu'i's tliat in said certificate A-in40 
it was stated that said amount of $1,2()!).!M)5.2it was due 
from the carridrs, that is, tlie Xorth(.*rn Facitic and its sui)- 
sidiaries, to the United States. 

Answerin<>: further said Paraiira])h VII!, tlu* (Commis¬ 
sion admits that ]Hditioner tiled a statement with it in 
which tietitioner claimed as tlu* total amount of its euaranty 
the sum of irl4,()()9,215.09. The (Commission fui’tlu*]* a<i- 
mits that in said stat(*m(‘nt it was clainu*d that then* was a 
balance diu*, after deduct ini;- advanc(‘s and partial ])aynu‘nts 
;jo-o-n*o-atinii' $12,000,000, un(h*r said .li'uai'anty of $2.0()!>,- 
215.09. Tlu* (Commission fnrt lu*!* admits t hat by numerous 
am(*ndnu‘nts and supplenu*nts. said claim nn(h*r said 
liuaranty was finally n*duce<l by p(*lj tjoner to $ 12,420.2>it^.tj3._ 

Answ(*i-in,u- further said Fai‘ai:'ra])h VIII, tlu* (A)inmTssion 
denies that its said certificate of .March .’I, 1921, was a tinal 
.iuds»-ment and determination that the sum of $12,000,000 
was due to ])etitioner. The (Commission further denies 
that it was without jurisdiction or authority of law to s(‘t 
aside or modify its said certificate of .March 3, 1921. 

Answerin.u- further said Parau‘ra]di VIII, the (Commission 
admits that.subseipient to the issuance of its said re])ort and 
certificate of June 17, 1925, by Division 4 of the (Commis¬ 
sion, (99 I. C. C., 247) ])etitioner was ^'ranted a rehearine:, 
and that on June 8, 1926, (111 I. C. C., 340) the entire 
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Commission affirmed said report of Jipie 17, 1925, 
37 of Division 4. The report of June 8, 1926, before 
mentioned, is attached liereto and made aj part hereof 
as exhibit 1, to which tlie Commission refers the court for 
more full and complete information in the premises. 

Answerinii- further said Parag’raph VIII, the Commis¬ 
sion admits that on Jnlv 24. 1926. it issne-fl to the Secretary 
of the Treasury its corrected certificate No.I A-1040, to 
wliicli the court is referred for definite information in the 
premises. 

Answeriiii*- further said Parai»raph VIII, tlie Commis¬ 
sion alle.i>‘es that tlie allegations concerning' the letters of 
Aui»'ust 5, 1926, and Aui>'ust 20, 1926, referred to in sub¬ 
divisions 4 and 5 of said ])arag'raph, are, and that each 
of them is, irrelevant and immaterial, and that therefore 
the Commission neither admits nor denies thatiany of said 
alh\eations is true. The Commission admits tjiat e.xhibits 
C, D and K to tlie petition are substantially correct copies 
of the report and certificate of June 17, 1925, and the cor¬ 
rected certilicate of July 24, 1926, referred to in| subdivision 
5 of said ])arai;‘raph. For .e'reater accuracy, however, the 
Commission I'efers the court to its rei)orts, 99 1. C. C., 247, 
252-253, and 111 I. (5 C., 547-548. | 

The Commission chuiies each of and all the allegations 
contained in the last subdivision of said Paragraph VIII, 
except that the Commission alleges that the allegation in 
said subdivision to the effect that the acts, repcirts and cer¬ 
tificates mentioned tlKU'ein afford no basis forjthe demand 
of rejiaynieiit mad(‘ by the Secretary of the Treasury is 
irr(*h‘vant and immaterial, and that therefore the (V)m- 
niission neitlKu* admits nor denies said allegatiion. 


IX. i 

I 

Answering Paragraph IX of the petition, the Commis¬ 
sion alleges that each of the allegations contained in 
38 said ])aragra])h is a conclusion which hah n« bearing 
upon the action taken by the Commission and com- 
])lained of in this case, and that therefore the |(<ommission 
neither admits nor denies that any of said allegations is 


true. 


Except as herein ex])ressly admitted, or alleged to be ir¬ 
relevant and immaterial, the Commission deiiies each of 
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niul all the ])(‘rtiii(Mit and niattn-ial alic.u'atioiis contained in 
the petition in so far as tliey conflict either with the alleira- 
tions of the ('onnnission lu*r(*in contained or with the state¬ 
ments of fact included in said reports and said corrected 
certificate. 

All of which matters and thing's the (Commission is readv 
to aver, maintain, and ])rove as this honorabh‘ court shall 
direct, and her(‘l)v ])rays that said ])etition be dismissed. 

IX^rKRSTATE CO^LMKKCE CO.M.MISSIOX, 

r>y E. .M. KEIDY, 

• / 

Affoniet/. 

V. J. FAKE ELL, 

Of ('(Hd/srl, 

(’iTV OK Wash INC, roN, 

I >} si rut of ('nj utulf'ui, ss: 

Ibdthasai* 11. Mi'ycn*, b(,‘inu- duly sworn, dei)oses and says 
that h(‘ is a nn'inbcr of the* Intin-state (Commerce (Commis¬ 
sion, th(‘ abovc-;nanu‘d i*(‘spond(‘nt, and makes this athdavit 
on b(‘lialf of said (Commission: that ln‘ has read tin* fore- 
i;*oinii- answto* and knows the contemts tlu‘r(‘of, and that the 
same is true. 

I ILXLTIIASAR 11. MEYEK. 


Subscribed aiul swoiai to before the undersiii-ned, a notarv 
])ublic within and for the District of (Columbia, this 6th 
(lav of December, D26. 

1 NOTAIUAL skal.I KVG EXIA AV. SU'rEK, 

Xotarfi PulAlc. 
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39 Exhibit 1 to AIotiox to Dismiss axd AxsIwei:. 

F-2359. I 

I 

Interstate Commerce Commission. | 

I 

Finance Docket No. 708. I 

! 

I 

Guaranty Settlement witli XoirniKnx Pacific}; Kailw.w 
Company and Affiliated Companiesi 

40 Finance Docket Xo. 708.^ 

I 

Guaranty Settlement with XonTiiFBx P.\cific Railway 

• j 

Company and Affiliated ('ompanics[ 

j 

Submitted January 7, 192(). ])ecided June 8, 192G. 

/ 

Upon argument and further consideration, iindings of 
original report, 99 1. C. C. 247, affirnled. 

I 

C. W. Bunn and 1). F. Lyons for the carriers. 

I 

Report of the Connniii.nou on Argument and Further 

Consideration. | 

! 

I 

By the Commission : I 

In the original re])ort in this ]>r()C(‘eding, hy division 4, 99 
I. C. C. 247, tlie amount due the Xorthern Ihicilic Railway 
Company and its subsidiaries the Big Fork & International 
Falls Railway Com])any. th(‘ Billings k Central Montana 
Railway Company, the Gilmore Pittsburg Kailroad Com¬ 
pany, Limited, and the .Minnesota 1 nteiTiatijonal Railway 
Company, collectively ref(‘rr(‘d to as the earlier herein¬ 
after, under section 2(){) of the trans])ortation act, 1920, was 
found to be j{^l(),90r),0.94.S(), and the amount ovcjr])aid $1,2()9,- 
.905.20. A certilicate was issiu*d to that effect. The car¬ 
riers thereafter tiled jietition for r(‘ 0 ])ening and for argu¬ 
ment before the commission as a whole. Pursuant to the 
petition, the proceeding was reopened for argument, which 
was heard on January 7, 1920. 


^ This report also embraces I'iuaiu'e D«H,’kels Nos. Mil, olli. 48J). and CMS. 
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Tlie carrier contends that tlie amount found due under 
section 209 l)v tlie orig'inal re])ort, issued June 17, 11)25, 
should ])e increased by $1,740,520.(JO, classihed as follows: 
Dejireciation on leiiuipmeiit ac(iuired since 1917 $144,072.90, 
dilference in use of freight cars $1,207,140.29, and account¬ 
ing e.\cei)tions $2S8,71().21. 

The princi])al item in this enumeration concerns our 
action in ti.xing the amount to he included in operating ex- 
])enses for maintenance of freight-train cars in the guar¬ 
anty })eriod. The carritu* contends that our method of ad¬ 
justment for this item is ina])t)licahle and inadeipiate in its 
case on account of the unusual conditions affecting its 
operations in the guaranty period, and argues that, whether 
we so lind or not, we lack the power to (piestion the correct¬ 
ness of our certilicates issued in jiartial jiayments. 

41 We have descril)ed at some length in our report in 

(hiarautji Scllloucn! irif/t (1. S. ////.• HI 1. 21S, 

issiunl contemporaneously with this rei)ort. the g(.*n(*ral 
circumstances surrounding oiii* certilicates for advances 
under subdivision (h) of section 20!), ])artlal ])aym(*nts 
under section 212. and linal settlenumts under subdivision 
(g) of s(.‘ction 20!), which gives a survi'v of tlu‘ whol(‘ situa¬ 
tion with i'(‘gard to certilications for advances, ])artial ])ay- 
ments, and linal settlements, their relation to one anotiier 
and the relation of each to the administration of the act as 
a whole. Kach being an integral part on whi(*h the whole 
dep(‘nds, no one of tlunn can b(‘ segr(‘g:it(‘d and its efl\*ct 
inde])(‘nd(‘ntly consiiho'ed. ()ur interpr(‘tation of the act and 
our proc(‘dure under it wi‘rt‘ annouiK'ed in lin'(‘e r(‘ports, 
namely, M a'luh:n(utc(‘ Expenses tn-fler Seefion 209, 70 1. (b 

115: Final Setllement under Sedlon 209, 70 1. (b 711 : 
and 7' real inenf o/ Sal rape, Fleeeu'ork, and Prices, S2 I. 

H. ()7S, (JSS. Our linal ascertainment of the amount due the 
cari'ier has been made in sti'ict accordance with the ])ro- 
visions of these reports, as hav(‘ been our ascertainnuaits iu 
linal s(‘tthmuMits luu-etofore eft\‘cted with mort‘ than 500 
other carriers. 

The carrier presented its lirst claim for change in use of 
freight-train cars under a formula advanc(‘d by the adjust¬ 
ment committee of the Association of Kail way Executives. 
After we had found this formula to be unreliable and to 
give incongruous and excessive results, the carrier aban- 
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domnl it and dovcdoped, .ns a ])asis for its predent claim, a 

method of its own wliieli is widely at variance ^Vith the for- 

* 

inula prescribed and unifoi'mly applied by us. I 

In an evident endeavor lo suppoi’t its actiukl guaranty- 
pei iod expenditure on the theory that its excess actual ex¬ 
penditure over our allotment under a general factor to 
freight-train car re})airs must have been caused by the in¬ 
creased use of cars, the cai'rlcr has presented;in detail its 
computation of a sum which, added lo our allotment, falls 
short of such exi)e:iditiH-c l)y about $ 400 , 000 . ! The carrier 
relies on the dilVcueiice in dis'persion of its freight-train 
cars in the test and In the guaranty period, i’espectivelv, 
that is, on the relative dilfereiice in the number of owned 

' I 

cars on and olT its line in those periods, on Mie use of a 
sei)arat(j factor repres(*nting the changes in prices of mate¬ 
rial and wages of labor foi* frihght-train car repairs, which 
factor is higher than the general jii’ice factor! applying to 
all accounts in the aggrc‘gat(‘, and on various underlying 
assumptions which we cannot ac'cejit. In particular, the 
t)ortion of the claim covering deterred generjd repairs to 
owned cars api)ears to rest u])on fallacious reasoning with 
respect lo an arbitrarily assumed distribution by the car¬ 
rier of our aggregate allowance between reparis to 
42 owned cai’s on line and oft line. In Maihtoimice Ex- 
j)('i(scs Kitdcr Sccihm 2()b, sitjjrdy we fbund that no 
allowance would be made for deferred maintlmance. The 
argument advanced that an increase in the ndmber of cars 
destroyed on foreign lines indicates more sevd^re use of all 
cars oil home line does not carry conviction, dnd if it indi¬ 
cates anything, it indicates an impi’oper use ot* the cars. 

In 1 ‘espect of freight-train cars, we are nbt persuaded 
that th(‘ conditioiis which existed on this carrier’s lines 
wei'e essentially dilTerent from, or moi-e beVond its con¬ 
trol, than the conditions on other lines in the i>’eneral terri¬ 
tory. The effect of dispersion of cars is an intercarrier 
matter, the adjustment of which is ])rovided foi* and effected 
thi*ougli the apt)lication of the per diem and mi c. b. charges 
promulgated aiid adopted by the carriers tliemseives to 
})ro^ ide for the very situation which gives ris(] to the claim. 
It is within the carrier's control and in no base has any 
place in the guaranty settlement. I 
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Ill our reports, Trcaimod of Pircocork^ and 

Pr}(('s and Fund Srltl(‘i}U'}it midrr Socthm 209, supra, WQ 
re.je(‘t(*d the use of se])arat(* factors as beiiin’ impracticable 
and unn(‘c(.‘ssary to substantial (‘(piity and Justice in com- 
t>utini;- tlu‘ ‘iuaranly allowanci‘ for maintenance. The com- 
Ihnation of the use of a n(‘m*ral factor for some items and 
a s(‘})aratc* factor for others can havi* no color of Justitica- 
tion. A ueiieral factor is intlu(*nc(‘d liy all elements con¬ 
sidered, by those bearinii' hii^h ratios of iiu'rt‘ase as well as 
by those b(‘arini»- hpv ratios of incr(‘as(‘. The ajiplication 
of a ,i;’eneral factoi’ to tin* a^n'.uiH'matc* of t(‘st.])oriod e.x]>endi- 
ttires will produce tin* total allowa.ncc* for maintenance, but 
it does not follow that the amount allotti'd to a n'iveii ac- 
count nnd(‘r tlie application ol' the .li'cneral factor will repre¬ 
sent an allowaiUH* for that account conpiarable with tlie 
actual (‘XpiMiditui'es charged to it. The carrier's basic 
assumption, as cited in th(‘ second ])ara^‘raph above, is 
fallacious. 

()ur study of the (carrier's claims for s))c‘cial considera¬ 
tion indicati‘s that they are incorrect in princi])le, rest on 
speculative assumptions, ar(‘ im])ractical)h‘ of a])])lication 
and, if u-rantcd, would not ])i’oduce e(juitable results. 

The carrier's claim for increased allowance for de])recia- 
tion in tlu* liu.iranty ixu'iod on iMpiitiment acipiired since 
1917 is bast‘d upon tlu‘ alleviation that tlie rate of dejirecia- 
tion used by the carrier in cliaruiuii,- operatinii' expenses in 
the test ])(‘i-iod was too low for a])plication to e<iuipment 
ac<[uirt‘d subs(M|nent to the test period. In Malutruauce 
Kxpi‘tis(-s uudcr Sod ion 209, supra, wo adopted the ruh* that 
the same rates of depr(*ciati(ni chari;'(‘s should be allowed 
for the viuaranty ])i‘riod as W(*r(‘ us(*d by the carriiu’ in the 
test ])eriod. 'I'lu* Xorthern ihicilic and its subsidiaries 
charii-ed d(‘pr<‘ciation at tlu‘ rate of 1 per cent in the 
4d test ])(‘riod and the same rate was used by tlie com¬ 
mission in the com])utation of maintenance allow¬ 
ance* for till* viiiaraiity p(‘riod. 

Till* carrie*r mak(*s no objection to tin* use of this rate as 
ap])lied to e<jui]>ment carried ov(‘r'froni the t(‘st tieriod, for 
the reason that tin* use* e)f a le)W rate in the test period had 
the etfect of in(*reasin,ii- the amount of its income in that 
])eriod and corres])ondint»-ly increasinii* the amount to be 
made g-ood under the guaranty of section 209, but insists 
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that the application of !ho same rate to tllie cost of equip¬ 
ment placed in service after the test period results in an 
inadequate allowance on sucli e(iuipmeni. However, in 
view of the g-enerally hig-lier cost of equi]iment purchased 
since 1917, it is obvious tliat the application of the same 
rate would result in a g-reater cliarii'e witli! respect to sucli 
equipment than in the case of older o(pii]>ment. 

It is well known that the ])ractices of cai'i'iers in charg¬ 
ing depreciation vary greatly, the rates used by them rang¬ 
ing from 1 per cent to 6 ]ier cent, or even hfigher. The car¬ 
rier suggests that if it had used an excessive rate in the 
guaranty period merely foi* the reason that the same rate 
was used in the test period we would hav^ disallowed the 
charge in the guaranty period in excess of a 'reasonable rate. 
It is sufficient to say that in no case have w^' de])arted from 
the rule. The accounting classifications ofithe commission 
have never provided rates of depi*eciation tq be used by the 
carriers, although retiuiring that the chargels shall be based 
uj)oii the peiventage of cost “determined !to be ecpiitable 
from the carrier's ex])eri(‘nce and best souiices of informa¬ 
tion as to the average cni-r(‘nt loss from i dei)reciation.” 
The fixing of proper I'ates of depreciation! to l)e used by 
railway com])anies is a maltei* of much difficulty and impor¬ 
tance, and can not be undei’takiMi for the ])Uiij)ose of the ad¬ 
ministration of section 209. I 

1 

The “accounting exce])tions" ol)jected toj by the carrier 
mav be brieflv descrilxHl as follows; i 

• • I 

(a) “Pullman revcniin* .'rS 1,034.00.*' Ip rendering its 
claim for the guaranty period, the cain-icp* credited its 
revenue for that ])erio(l witli six-twelfths of the Ihillman 
revenue for the year 1920. Our Bin-eau of iXccounts read¬ 
justed this credit to tin* basis of actual accruals for the 
months of the guaranty ])(*riod, based u])on an estimate fur¬ 
nished by the Pullman Oornpany, resulting iiii an additional 
credit in the amount named. This a<ljustment is made in 
conformity with the rule I'lMpiiring iwenues to be stated 
upon the basis of accruals, as nearly as practicable. 

(/>) “Kentals ii<29,S03..')f).'’ 0(‘rtain ])ro])eHy of the car¬ 
rier, operated and maintained in connection with its trans- 
])ortation operations, was rented to oth(‘rs. Under our 
classification the rents from siu'h pro])erty are cr(‘ditable to 
operating rev(?nue, exce])t where the expense of maintain- 


I 
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ini»: the portion of tl:o ])r 'pcrly used by others is 
44 separable from the entire ex])ense of maintenanee. 

In this case the carrier made such se|)aration upon 
the basis of estimates. The intent of tlie classitication, 
however, is that no such separation is ])erniissib]e exce])t 
upon definite ascertainment, wliich, in this case, was im¬ 
practicable. 

(c) “Normal income^ tax credits $4,4fi9.78." The carriiM* 
filed a consolidated income* tax return which embrac(‘d tin* 
operations of the* Northern- Pacific Railway Company, its 
affiliated railway compani(‘s, and its land departm(*nt. Hue 
to heavv losses snstain(*d in land transactions, allowable' 
as a deduction in computini:,' ince)me tax, the' tax jiayabh* 
by the carrier was re'dneed. It is the carrier's ce)nte'nlion 
that the re'elnction in tax attributable te) the le)ss(‘s e)f the 
lanel elepartment She)nlel ne)t operate te) re*dne*e the* taxes e)f 
the railway com])any fe)r the ii'naranty pe'rioel. Inasinnch as 
the income tax, as a whe)le, is charu’eable to i-ailwav tax 
acenaials, an ae-eonnt inclneh'el in railway' ope'ratinu’ ine*onu'. 
the carrier's conte'iition e-an not be snstaine*el. 

(</) “Joint facility n'lital jf44.S97.()J." 'riiis amount 
represe'iits i-eiital paid under ce)ntract e,’iviim- the Ne)rt]ieni 
Pacific Railway Company the i-iii‘ht to joint use of a line of 
railway Ix^twe'en Snmas, Wash., and Vaiie'onve'i*, Ib'itish 
Columbia, owne'd and e)})(‘i-ate‘el by the Vancouve'i*, Vie*toi-ia 
cV: Raste'rn Railway ♦S: Navie,’aition ('om])any. Cse' of the* 
ti'ack by the* Northi'ni Paehfic was disce)ntinned on Aue’nst 
IS, 1918, anel has not been resunu'el. Neverthe'h'ss, the pay¬ 
ment of re'iit has ce)ntinne*el in accorelaiU'e* with the* terms of 
the e'ontract. Re'Liinnine- January 1, 1921, tlie eairrie'r dis- 
continneel cliaryine.- the ])aynu‘nts to joint-facility rents, and 
has since indneleel the* amounts in miscellaneous income 
chai'.ii'es, an ae*e*onnt not ente'rine: into railway o])e*ratin.e- in- 
ce)me. Since* no ])art of the (‘Xix'iise* ot* o])ei‘ation was at- 
tril)ntal)le to the Ne)i‘thern ihie-inc, it is onr view that the* 
ame)unts we*re not pre)])erly charii-eable te) joint-facility rents 
elnrinu’ the* unaranty perioel. Joint use is a nen'cssary 
(,'haracteristie' of joint facilities. 

(e ) “Assessme'iit of Asse)ciatie)n of Railway Hxe'emtives, 
$18,80f).()6." This item represents a charuv on account of 
an expeiulitnre e)f the carrier fe)r its ])re)pe)rtion of the* ex¬ 
pense of condnctiiiir an advertising- campaign prior to the 
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beginning* of the guaranty period. Altliougli taken into 
account in the guaranty period, the item is cle^n*ly referable 
to transactions prior to that ])eriod and \yas tiierefore 
eliminated from guaranty-period com])utatiohf< of railway 

I 

operating income. I 

(/) ‘‘Office equipment, $21,752.00: mortgage expenses, 
$5,518.72: taxes on noncarrier ])roperty, $82,4M5.10.” It is 
unnecessary to describe these items with greater par- 
45 ticulai’ity, for the reason that the carri(p*'s olpections 
to tlie accounting ])ro])os(‘d Iw our Ibireau of Ac¬ 
counts are not based upon a projxu* iiit(‘rpretation of the 
accounting rules, ])ut upon th(‘ fact that during tlie test 
p(‘riod similar it('ms were incliuhxi in the accounts in the 
maninn* ])ro])osed by the cai*ri(M* foi* th(‘ guaranty ])ei*iod, 
and tliat the accounting in the test ])(*riod Iiajl tln‘ (‘fl’tx't of 
r(‘ducing the railway o])ei*ating income ns(‘d a.-H a nu‘asnre of 
the amount to be made up under the guarajity of s('ction 
200. In etTect, this contcnition would i*c(|nire|ns knowingly 
to de])art from the rules ])i*(‘sci*ib(‘d iinddr our orders 
governing the accounting of th(‘ carriers in | the guaranty 
])eriod. | 

'! h(* Federal control act ])rovi<h‘d that just ('ompensa- 
tion of tlK‘ ('ari'iers for tin* p(‘riod of F(‘deral ;(*ontr()l should 
ordijjarilv lx* l)as(*d upon th(‘ railway oixo'atiing income for 
th(‘ thi*c(‘ years eiuhxl dniu* 50, 1017. O'lu* ayerage annual 
radlway ope;*ating income for tliat ])ci-io(l has b('(‘n com¬ 
monly desiginited as “standard r(‘tnrn." The sann* CiCt 
]5]*o\id(*d that “tin* average* annual i-ailwa.yj operating in- 
conn* slnill be asce]*tain<‘d by tin* Interstate* (ki)ninn*]*ce‘ (.Com¬ 
mission and c'ertitied by it to tin* lb*(‘sid(*ni." Pursuant 
to this i*(‘<|nii*(*nn*nt, we* niidei'took an (*xanunation of the 
ae'(*onnts of all Federally conli*olh‘d cai’riei's|for the three- 
\(*ar ])e*]'iod, and the standai’d i*(*turn of Old carrie]*s has 
l)(‘en de*te*rmine*el and certi!!<*(!. dust conqx'jisation of the 
cai’vie*]- ne)w before ns was tix(*d at the* amonih of the* stanel- 
r.rel re*turn, as certifieel. While the contmUijtni e)f the ear¬ 
lier that the* accounting for items of a i^ai'ln-nlar edass in 
the* .‘.vnaranty ])e*riod shenilel !)(* the sann* the ae'C'Ount- 
ing for similai* it(*ms in the te*st i)e*i*iod is e)n| its face plau¬ 
sible. the strict a])plicatie)n of such a rule*'would be im- 
].uactiea.b.le anel ne)t cle*arly ne*cessary in the iute*]*est of jus¬ 
tice. Tn the t)rocess of testing the accounts! of practically 
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iill of tlio carriers of tlio coiintr;* for a tliroe-yoar period, 
it is reasonai)le to assume tliat various errors failed of de¬ 
tection, some* of wliicli liad tin* (‘ffect of increasin.cr the 
standard return, wliilf* others had tlie opposite effect. 
Xeverth<*Ies<, it is helieved that the standard return, as de- 
termiiK'd and certified for tl!(‘se carriers, was sufficiently 
eorrect to do substantial justice and to satisfy the require¬ 
ments of tin* law. AVe are now (Mi.ii'a.ired in the administra¬ 
tion of a difTe!-(*nt statute, hut oiu* which similarly implies 
that the railway o])ei’atin,u' inconu' sliall h(‘ based u])on the 
(•ffectiv(‘ ace()untin.e- rules sul)j(*ct to certain s])ecified ad- 
justnuMits. AV(‘ can find no authority for d(‘viatin, 2 ,‘ from 
thos(‘ lades in this instance'. It may he further said that 
oil!' (‘xamination of tin* .ii*uaranty-])e]*iod accounts of the 
earriei' disclose'd othc'r (‘I'rors the coi'rection of which had 
th(‘ ('ff<*et of ]-(‘duei?iii‘ its I'ailway opc'ratiuii* income for that 
period, althone'h in mueh sinalh'r amount than the correc¬ 
tions whi(‘h had the (')])posite effect. 

-th "Idle last ])avments made* to the Xorthe'rn Pacific 

and its subsidiaries wr're* ce'i'tifie'd unelei* section 212 
of the* trans])o}*t'ati()n aet, Pt2h, as follows: 

(’ei’tificate* Xo. 2114, issued March .4, lh21, in 

f:ivf)r of the Xo]-th(*!‘n Ihicific Railway Com¬ 
pany $7,000,000 

Cei-tificate Xo. dS4, issued .\pril 6 , 1021, in 

favoi* of tin* Riii' Fork ck Int(‘i*national Falls 
Ihailway (’ompany 20,000 

C(‘!-tificate‘ Xo. 202. issued .-\])ril 7, 1021, in 

favor of tin* Minnesota ck International Ridl- 
way Company . 150,000 

'This carrier, !ik<* the* Civat Xo]*the*i'n Railway (''om])any, 

(onleuds that we* ai’e* without ])ow(*r to <|uestion the cor- 

?e*clne*ss (4' oui* cellificates issued unde*]* authority of sec¬ 
tion 212. foi* the* r(*ase)u that the* se'ction autho]*i/.(‘s only the 

ce*]*tificatifui of such amounts as are ‘‘d(*finitelv ascer- 

* • 

tained*' to lx* due*. In oin* repoi’t in ( innrautji Scfilotieuf 
irifh (1. S. sHjna, we* said that this conte*ntion, in our 
o]^inion. is based u])on a misconcc'ption of the* ])ui*pose of 
the* ce‘r1 ificate's pro\'id<*d foi* by se*clion 212. ddiese certifi¬ 
cate's. like* those* isstie'd unde*!* se*ction 200, are issued to the 
Se*(*re*tary of tin* Pre‘asin*y and not to the e*arriers to be 
benefite*d. Pheir ap]Rirent ])ur])ose is to protect the Treas- 
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ury Department in its disbursement of Goveriiinent funds, 
and there is no apparent intent on the ])art of Congress 
to V(*st the carriers witli anv riii'hts under the! certificates 
wliicli are different from the ri<;-hts <>:iven themi bv tlie sec- 
lion as a whole. Final conclusions as to the rules to be 
applied in ari'iving at maintenance allowances fbr the guar- 
a.nty ])(*riod were not reached until several months after 
ihe ])ai'tial payments above mentioiU‘d were certified. The 
carrier's necessities did not permit delay of the payments 
until the amounts due could have been definitelviasc(*rtained 

• I 

in the sti'ict siMise now insisted u])on by the carrier. Nor 
do W(‘ consti-ue the law as foreclosing a pro])(‘ri adjustment 
of tin* amount ])ayabl(‘ under the guaranty to this car- 
riei* to tin* same basis as that adopted for theigeneral ad¬ 
ministration of the section. | 

Tin* findings of the re])ort of June 17, are affirmed. 

P>v the commission. i 

'[SEAL.] GFORGF B. McGfiXTY, 

Secretary. 

47 McntoranfJion. i 

December 10, 102(5.—Rule continued and hedring set for 
danuarv 15, 1927. 

• / I 

48 Filed A])r. 2o, 1027. Frank F. (hinningham, Clerk. 

McmaraufhiiH oy/ Suhntissio)/, Afh'r Tfcarn/f/. rpy a Ihdr to 
SJtoir .l/o/yyyyy to I)/siniss Petition, aufj Ausic(n' to 

Petition for a Wrlt of Certiorari. 

This ])roceeding is one brought by the Xortihern Pacific 
Railway ('ompaiiy against the Interstate* Comlmei’ce Com¬ 
mission, seeking the issuance of a wi*it of certfiorai*i to re- 
cpiire tin* res})ond(‘nt (’ommission to certify tolthe C.^ourt 

“the complete record and proceedings in the ibattei’s here¬ 
inbefore recited to the end that the Coui’t ma.V i-eview the 
same and consider and detei'mine whether said iCommission 
had jurisdiction and authority to make and issue the afore¬ 
said (‘(‘i lificates of June 17, io25, and July 24,| 102G, to the 
Secretary of the Treasuiw.", j 


the said mentioned certificates 


j 

I 
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‘‘iiuiy h(‘ to i>i* 1 k‘V(hi(1 i1h* .-./(){)(* and powers of said 

(Commission and mill and void." 

"rii(*re is also a praym* foi' ollim* and farther rernd" as tin* 
cireiimslanees of the ease may justify. 

In or<lei' to make eh*ar tin* claimed basis for tlie issnaiiee 
of the writ, thus apj)li(‘(l foi-, and the eonelnsions herein¬ 
after annoniKM'd. it is nceessaiw to, at least, siimmai-ize the 
facts and the law i-elied upon by the ])(*titioner foi* tlu* relief 
it seeks. 

liel’oiH* doiiiL;’ this, howeV(*r, it is a])pro])riale to 
stale at this point that, in respoiisi* to a rnk* to show 
can>(‘ issneti and servecl upon tlu* respondent (’ommission, 
th(‘ latter filed a motion to dismiss the petition, and, as 
W(*li, its answ(‘r to the petition, the answer saving- and rt'- 
servinu* its objin-tioiis to tin* jurisdiction of the (’onrt and 
to tin* snniei<‘ney of the p(‘iition, as stat(*d in its motion to 
dismiss, and i‘c‘seryed, as W(*ll, all b(*nelit and advantage of 
(‘Xce])tion to tin* alleged errors and insiinicieiicy of the tieti- 
tion. 

'file ease was ai*uned mainlv on tin* motion to dismiss, 

» * 

and, tln*reaft«*r, trial bri(*fs v.'ere liled by counsel for the 
r(*sp(*cti\(* parties, and tin* controversy thus t)res(*nt(*d is 
now to be deleriniin'd, after consideration, by the (’onrt. 

'idle petitioner, in behalf of itsi*lf and c*ertain alfiriat(.*d 
and subsidiary railroads, for whom, in tin* iiroceedinii's b(*- 
f(H’e tin* (Commission, tin* ])etitioin*r acted as a^enj, d(*sirii 4 ;.. 
to a\ail its(*lf and ftin nlliltrded cTiffn*rs of certain provi- 
'5n>ns~dr the Transportation Act of (’ongr(*ss, cited as the 
Trans])ortation Act, institnti*d ajJi)rot)riate proceed- 

inu's iK*for(* tin.* respoink*nt (c»»mmission. riie object of 
lln*se proceedings was to obtain tin* b(*netil of a guaranty 
made by tin* Tiiited Stat(*s by tin* Act mentioned 

“with r(*s])(*ct to any carij(*r with which a contract " * 

has been mad(* fixing tin* amount of jnst compensation 
niuk*r tin* F(*(h*ral (’ontrol Act, that the railway o])(*rating 
inct)me of such carrlt*r for tin* guaranty ])(*riod as a whoh* 
shall not be less than oin‘-half tin* amount named in such 
contract as annual com]>i*nsation, or, wheiH* the contract 
lixed a lump sum as comp(*nsation for the whole ])eriod of 
Federal op(*ration, that tin* railway operating income of 
such carrier for the guaranty period as a whole shall not 
be less than an amount which shall bear the same proper- 
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tion to the Inni]) sniii so (ixcd as six months bears to tlie 
miml)or of moiitlis duriiij;' which sucli carrier \yas under 
Federal operation, iiichidini*- in both cases the increases in 
such compensation ])rovided for in section 4 of the 
50 P\‘deral ('ontrol Act;” (Section 209. P^iragraphs 
(c) and (1), 41 Stat. 45(), id't. i 

04i(*re are otlnn* ))rovisions of the statute i)rescribing riglits 
under tlu* guaranty nunitioned, ])nt what has bt|en quoted 
a])ove suflices for pr(‘sent purposes. j 

The guaranty ])eriod nuMitioned in the al)ove| (piotation 
is ])resci'il)(*d by the Act to nu'an i 

I 

“tlie six months beginning March 1, 1920.” j 

For the pur])ose of det(.‘rinining what the just Icompensa- 
tion slionid he for the guaranty ])oriod mentioned, the 
statute jirovided a test pm'iod for determining railway 
o])erating in<'onu‘, wliidi is tlu* l)asis of the guairanty, and 
this t(.‘sl ])criod is pr(‘sci-i)H*(l hy the* statute as Imeaning 

“the thr(‘e years ending Jiiiu* iii), 1917;" (Sec. 1^09. Para¬ 
graph (2), 41 Stat. 404). | 

Tlie amount of just comtxmsation under the Fckleral Con¬ 
trol Act, referred to in the (piotation from Section 209 (c) 
and (1) al)ov(‘, was determined, so far as the pletitioner is 
concerned, hy a contraet, in writing, entered iiito between 
it and t!i(‘ tium l)ire<'tor (leiieral of Failroads, liinder date 
of l)e(*(*ml»er 19, 191S. IJy ihiragra])li (//) of Section 209 
of said Trans])ortation AC, the Commission whs reipiired 

“as soon as jiracticah](‘ aftm* the exjiiration of tlie guaranty 
])eriod (to), ascertain and certify to the Secretary of the 
Ti’eastirv the sevio’al amounts necessarv to make good the 
foregoing guaranty to eai'h carrier.”, I 

and the Seia-etary of the 'freastiry was, tliereuxion, author¬ 
ized and direct(Hl to di-aw warrants in favor (if such car- 
rim's for th(‘ amounts shown in such ('cidiheatesj in order to 
make good the guaranty. P>y iiaragraph (/i) of the same 

section, it was enacted that ' 

( 

“Upon ayqilication of any carrier to the Comnjiission, ask¬ 
ing that during tlie guaranty period there may joe advanced , 

7—4621u 


i 



50 


X. P. KV. CO. VS. IXTKP.STATE COM. COMMISSIOX. 


to it from time* to time siicli sums, uot in excels of the esti¬ 
mated amount necessary to make i*'C) 0 (l the i>*uaranty, 
51 as are necessaiy to eiiahle it to meet its hxed eliarges 
ami o]);*iatiui 4 ' ex])e*nses, tin* (’ommissiou may certify 
to the S(‘e!etarv of tin* 'fi-ea^urv the amount of, ami times 
at wliicli. >ucli a(ivan(‘i*s, if any, shall he made." 

And the S(‘<-r(‘tary of the Treasury was, thereut)on, author- 
iz(*d to make* sndi advanc(*s as min’ht he* thus certilied to 

vT' 

him. 

The Traimpoi'iation .\ct of was ame*nele*d hy an Act 
a])t)roved f'eln-iuiry l!< 1. lO’Jl (-{-1 Stat. 1145), this anu‘nd- 
m(*nt taking- tin* t'orm of an adel(*d se*ctiou to I)e* kne)Wii as 
“Section *Jll!," and thi^ enacted that in niakinii' c<*rtilica- 
tions umh*r S(‘etion L’OI or Se‘ction lM)1) 

“the (’onnnis>ion. if not ai tin* time a hie linally to elete*rmine 
the whole amomiit due under such section to a carrier 

niav ]nak(‘ it' ci*rtiticate for anv amount delinitelv 

* • * 

a>cerlained hv it to he dm*, and mav tln*reafter in the* same 

• I • 

manm*!- mak(* fuiMh(*r c<‘iiilicates, until the whole* amount 
has l)e*e*n certiiie*<l." 

And l)y raraiii-aph (//) of this ann‘ndnn*nt, it is i)r(*scrihed 
that 

“In asee*rtaininy, tin* several amounts payable under either 
of such sections, tin* (’oinmi^sion is autln)ri/.e*d, in tin* case 
of <le*f(‘rri*d ih*i'it> ami credits which can not at the time* he 
(leiinitely dett*rniined, to make*, wln*n(*ve*r in its judi»-nient 
}>racticahl(*. a re*asonahh* (*stimate* of the ne‘t effe*ct of any 
such it(*ms. .-ind, when aai(*ed to hv tin* carri(*r - < * 

* • 7 

to use .■'Uch i*'-limate U' a d(*linit<‘ly asee*rtaiiu*d amount in 
('erlifyini:* amounts p.-iyahh* unde*r either e)f such sections, * 
aiiel such estimates so ayr(‘eel to shall he* ])rinia fae-ie ])Ut not j 
conclusive* e*vieh*nc(* of their correctness in amount in iinalj 
settle*nu*nt ." 

Tile ])(*titionei* inaui;iii‘at(*d its proceeelini^s before the 
respond(*nl commission iprioi* to .March 15, ID'JO, by {ilinj^ 
its repuire l acc(*ptanc(* ol’ Section liOd of the Trans])orta- 
tiein A(*t, and such proc(*e*dini4's w(*i*e th(*re*afte*r had h(‘fore 
the (’ommis>ir)n, and by virtue* of the a])])lie‘ation of the 
})etitioner, that undei- date* of Augmst 14. 19i!0, the Conmiis- 
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sion certilicd to the Soerelarv of the Treasuiiv an advance 

!*' 

of $5,000,000 to the petitioner, the said suni,| according to 
tlie certificate, l)eing 

j 

52 ‘*not in excess of tlie estimated amount necessary to 
make j;ood the guarantv, of the Unitedi States to the 
company under the i)rovisions of said section '(Section 209) 
and is necessaiy to eiiahlo the company to ijneet its lixed 
('harges and operating expenses; and thatj an advance 
* * shall he made to the company in the amount’’ 

of $5,000,000, as of August 14, 1920. Tliereaftbr, and under 
date of Sei)teml)er 8, 1920, a written contract was entered 
into ))etw(‘en the ])etitioner and the Secretary iof the Treas- 
nrv which, reciting tlie aiitlioi*itv of Sectioii 209 of the 

• * ' ft- I 

Transportation .Vet, and that pursuant thereto the Com¬ 
mission had c(‘rtilied to the Secretary that the })etitioner 
was entitkHl 

i 

I 

‘Mo r(*ceive an advance or advances as iii'o^'ided hv said 
Act” j 

and that the petitioner | 

1 

“desires to enter into the contract reiiuired linder su!)-sec- 
tion Ji of sei'tion 209 of the Act aforesaid providing foi’ the 
repayment to the Cnited States of any amounts received 
hv it in excess of the amount that mav he linallv determined 

« • ; ft 

to he due to it tinder the guaranty provided hiv Section 209 
of the Act aforesaid.” | 

It further recited that it was the intention of [lie parlies to 

the contract that it should cover ! 

i 

; 

“aiiv and all advances made to tlie carriei* under authoritv 

• ft 

of Section 209 aforesaid,” i 

and that, in consideration of the foregoing, t|he petitioner 

undertook and agreed I 

o 1 

j 

“that the amount of all advances received! hy it under 
antliority of Section 209 of the Act aforesaict shall lie a])- 
])lied towards the paynumt and satisfaction ofjthe guaranty 
jirovided for hy said section, and that uponjthe linal de¬ 
termination hy the Interstate Commerce ( omipission of the 
amount of the guaranty to which the carrier ijs entitled un- 
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der the ])i‘ovisions of said si'clhni. the carrier will repay to 
tile Tnited States,, iipim deiiiand of the Secretary of the 
d'reasury, a sum tM|uaI to the total or a^'.ar(\u‘ate ot all ad- 
vaiu'es n*ceivi‘tl iimhu' S(*ctioii ‘JOlh less tlu* amount liiially 
detm'iuiucd hv the lutcrstati* ( (>mmcr(*(‘ 1 oiumissioii to he 

due it as iruaraulv under said section, with interest at the 

• ' • 

rale of >ix (h) p(‘i- centum per annum from the date 
5.) or dates such i‘Xc(.*ss ovm* and ah()V(.‘ said ^‘uaranty 

was paid to sai;! carrier.” 

The contract also rc*cited that tlu‘ pi*titioiu*r had ])ledii*ed 
.^l.^oO.OOO of the rnit(*d States Second LilK*rty Loan l>onds 
as secui’ity to makt* such ri'puymeiit contemplatc*d hy th(‘ 
])rovision <jUoted immediati*ly prc'cedin.a’, and otluu'wise to 
carry out aud perfoiau tlu* terms ami conditions of th(‘ con¬ 
tract. The contract further provitled 

‘‘That the determination of tin* Interstate (’onmuu'ce (Com¬ 
mission of the amount du(‘ under tin* ;^uarauty aforesaid 
shall he conclusivt* so fai* as this coiitraet is coiu'erued, and 
that upon notice of the (Commission to the SeiU'etary of the 
Treasury of its liual dett*rmiuatiou of said amount, anv 
sum or sums received hv the carrier whii'h are found to he 
in excess of tin* amount so dett*rmined hv the Interstate 
(’ominerce (’ommission shall immediatelv i)ecome <lue and 
])ayahle to the Secretary of the d'reasury under the ti*rms 
of this contract with interest tluu'eon at the rat(‘ of six (h) 
])er ccmtum ])er annum from the date or dates that said ex¬ 
cess was ])aid.' 

It furthei' provided that in defanll of such I'epaymeiit hy 
the ])etitioner the SeciHUary should have the rl,aiit to sell 
and dispose of the collat(*ral seeiirity depo>iti‘d with him 
hv the ])i‘titiom‘r, umhu* tlu* contract. 

In the proci.*ediims hefoia* the (Commission tlu* petitioner 
clainu*d, oriuinally, the sum of $l().71(),4*J().r»7, hut this claim 
was voluntarily iu*duced hy the pc*tilioner to the sum of 
$ll\42(VJSS.h:h‘ Under date of .March d, the respond¬ 

ent CCoinmission issued its furtlu*r c(‘rtilicate to the Secre¬ 
tary (.)f the Treasury, which contains this jiaragraph: 

“The Commission is not at this time able finally to deter¬ 
mine the whole amount due under said section ‘209 to said 
1 carrier, hut has definitely ascertained and hereby certifies 


t 
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to the Secretary of tlie Treasury that the amount of seven 

» * 

million dollars ($7,000,000), in addition to any other sum 
or sums heretofore certilied in favor of the chrrior, is due 
to said carrier uiuhu’ s(‘cti()n 200 of the Transportation Act, 

1020.^’ I 


7)4 


And this ai)])ears to have been paid by the Secretary 
of the Treasury. The ■|)etitioner, therefore, had re¬ 
ceived a total of $12,000,000, Avhile its clnim as linally 
reduceil by it amounted, as stated, to $12,420,288.93. 

This proceeding*- before the Commission continued to be 
])eiKlini*- until Juiii* 17, 1027), ^vlle^, apparently linally ])ass- 
ini*- upon llu* ])(‘titioner's c-laini of n,'naranty, jt ascertained 
and determined tliat to make good the guaranty ])etitioner 
wa^ entitled to $10,()7!>,77)8.27. and it so certificHl to tlie Sec¬ 
retary of the Treasui-y, but latt‘r, and under diite of July 24, 
102G, it issued a corrected certificate to the Secretary of the 

Ti’easurv wherc‘bv it undei-took to cancel its: certilicate of 

• • 

.June 17, 1027), the result of all of which was tlliat, according 
to the respondent ('oinmission, the iielitioner had been 
overpaid the amount of guaranty tliat it was entitled to by 
the sum of $1,320,241.73, and, thereu])on, the! Secretary of 
the Treasury demandeil rcaiavinent of this last mentioned 

l • I 

sunn I 

In this state of the case the pending ])etition was filed 
by the Xorthern Pacific Kail way Com})any. 

'fhe p(*titioner rests its clairn<‘d riglit to the r(‘li(‘f sought 
herein upon the ground that tin* c(*rtificate oii the Commis¬ 
sion c*f .luiK* 17, 1027), and its corrc'cted certificate of .July 
24, 1020, i 

“were outside of and b(*yond the sco])e of itis jurisdiction 
and poW(‘i-s and conli'ai-y to tin* expi'css ])royisions of the 
Transpoi-tat ion Act, 1!>2(), as amended, and arej in legal etTeet 
null and void and afford no basis for the dennand of re])ay- 

ineiit made bv the Secretary of the Treasurvi” 

• • . 

t . 

3'he fundanu‘ntal i>osition wliich the ])(*litioner takes in 
this case as justifying its a])])lication for tlib writ of cer¬ 
tiorari is this: The lin.-il i-eport and certilichle of the re- 
s})ondent CV)mmission, ma<le undei- date of diily 24, 1026, in 
which it determines and cert Hies that the total amount of 
com])ensation due the ])etitioner uiuUn* tlie ITiited 
55 States guaranty in (luestion is $10,670,758.27, was 
bevond the Commission’s jurisdiction! to make, and 
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this upon llu* theory or contention that when, under date of 
March o, the resjanidiuit, in elleet, determined and cer¬ 
tified that, at least, $rj,(HH),()()0 was due llie ])elitioner, it 
was a linal and irrevoeahle adjudication or determination by 
the (’oinmission of this amount which it was l)evond its 
power and jurisdiction tliereafter to modify, at least in the 
way of a n‘dnelion of the amount, and to su))])ort that posi¬ 
tion it relies upon an int(‘r])retation of the d'rans])ortation 
Act which it makes. It ('ontmuls also that in so aseertain- 
inj^- and eertifyiny,-, the ('ommission aett‘d in, at least, a 
(piasi-judieial character, and that its sul)se(iuent action in 
umhulakinu- to substanlially reduce the total of its tindiiii;* 
so violated tlu‘ rights of tin*.])etitioiU‘r as to entitle it, under 
tln‘ eo(‘reive process <*f a writ of certiorari, to have tin* ques¬ 
tion r(‘vi(*wed by this ('ourt. And it further eoutiuids that 
upon such i*e\'iew by liie (*ourl of the whoh* record of die 
prtK'ct'Oiiius befor(‘ tin* <’onimis^ion, tin* (h)urt would per- 
eei\a* the alh*'Li<‘<l et'rors of th(* (’oininission which tin' ])eti- 
tioiKU' insists eonstilute tlu‘ vii-e of tile (kunmissioirs action 
on the uuu'its. 

rndoubtedlv, the iiKpiii-v that tin* ('ommission was ealh*d 
upon to make wiieii tin* proe(*edinus before it were insti¬ 
tuted by tin* p(*titi»>ii(‘r was: Wh;it was the earri(*r's operat¬ 
ing,- iiieonn* for tin* ,eiiaranty p(*riod which, aeeordine- to 
the 'franspoi-tation Act, should not be less than an amount 
w!iii*h sliall h(‘ai* tin* same pi-o|»oi*tnui to tin* sum fixed as 
compensation for tin* ])(.*riod of said op(*ration 

“as six months i>ea!-s to the number of months <lurin.i;- 
wiiieli such eari-ii*r was uikU*!’ F(‘dc*ral operation, inelud- 
iny,' ' tIn* increases ill such compensation ])rovided 

for in section four of tin* k\*(h“ral (’onti-ol Act"/ 

1 1 is oh.vious tliat such an inquiry necessarily involved the 
(*lenn*nts or factors that h‘eitimat(*ly i^-o to make u]) 
”>() operating- income within the meaning,- of the 'frans- 
poriatioii .\et : an iihjiiiry which, ])resuniably, the 
(’ommissioii was well qiialilied to makt* with its kiiowledLie 
and (‘Xperieiice with <jUestions of that character, and with 
tin* staiT of expei-tis at its command to aid it in such in- 
ouirv, and it must have be(,*n considerations of this sort 
that lead tin* (foneress to couf(*r U])on the Commission the 
jurisdiction to make such inquiries for the purpose of ac- 
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cording- to carriers the ])eiieficial i)rovisions of the Trans¬ 
portation Act. I 

Tlie })etilioner's contention, if sound, comes I to this, that 
wlien once the Commission has definitely ascertained and 
certified the amount of compensation to wliieii a carrie 
is entitled under tlie Act, it cannot even correct errors tin: 
were made in tlie course of its iiiciuiry, either in respec 
to the elements or factors (‘iitering into the determinatio 
of operating income, oi- in the calculations reducing thJ 
matter to the necessarv dollars and cents b^sis. If the 
Commission was correct in its jiital determin ation of__tlie- 
amount of compensation due the ])etitioner, it)rt^^'Cived, in 
the adrauccs that were made to it, more than 

it was entitled to under the law. And if the jietitioner is 
correct in the amount of its claim, as linally imade, there 
would still he due to it upon the guaranty jthe sum of 
$420,288.9:1. ^ ’ I 

Considering the character and (‘.xteiit of the guaranty, 
as prescribed by the statute, and the functions and duties 
of the Commission in ascertaining and cej-tifying the 
amount due to a carri(M- as compensation un(|ler the Act, 
it is, in th(‘ ('ourt's opinion, clear that the Conjimissioii did 
not exceed its ])ower and jurisdiction in r(*vi|sing and or 
cori-ecting its earlier determinations and certificates for the 
])nr])ose of allowing advance iiaymeiils to be made to the 
cari-iers as contemolated bv the statute. If iwe consider 

^ • I 

the a])plicable jirovislons of the statute jn-ior to the 
b7 amendment of Felirnary 2(), 1921, with res])ect to 
the making of advances to a carricn*, y'e tind that 
there may be advances to such carriers | 

I 

“from time to time (of) such sums, not in ekcess of the 
estimated amount necessai-v to make good the! gnaraiitv.’- 

i 

And it is ])lain that the statute contemplated that such 
advances might be found to exceed the amounit due to the 
carrier | 

“u])on final determination of the amount of thd guaranty,” 

i 

and to se('ure tlu‘ reiiaynnuit of the total of isuch excess 
advances, it I'eiiuired security to lie furnishedj by the car- 
I'ier receiving the advances. Jf th(‘ language of the amend¬ 
ment of Felu'uary 2(1, 1921, is considered in this connection, 
this view of the Act is strengthened. ; 
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It is pliiiii, too, that tlu* iiKpiirv or iiRpiirit's that the 
(V)niniissi(»n had to make in ordcM- to ascertain the amount ot‘ 
compensation due a carrier involved much la])or. It could 
not he hastily doiuN Of course, in considerinii* a])plications 
for advances, tlie (Commission would he ol)lii>*ed to make a 

more* or h‘ss hastv sni'vev of l!i(‘ facts and circumstances of 

* • 

a claim pr(‘S(‘n1tMl under tin* sta1nt(\ and, in doint*' so, it 
is to h(‘ snp))osed that it would 1m* ahh*, within tin* litnits 
of r(‘asonal)h‘ saft'ty, to p(*rc(‘iv(‘ that advanci‘s of uiven 
amounts h.c* made. It is (‘vi(h‘nt tliat Ooimress intended 

V 

to liive som(‘thin.u- in the natnr(‘ of imnu'diate r(‘li(‘f to tlu' 
carriers undi'r tin* ^nai'anty, hut did not intend, as it seems 
to tin* (Court, to mak(‘ th(‘s(* ])i-c‘liminai'y tindinys for ])ur- 
])os(*s of advancM's, tinal or irr(*vocahle. 

'^ria* ])h‘adin.us in this cas<‘ disclosi* that the cont(‘ntions 
of tlu* ca!’ri(‘r m.-nh* in tin* instant cas<*, W(‘i’e tin* subject 
of careful consideration hy lie* (’ommission, both on an 
oriu’inal h(*ariiiy and a reh(*ariny, hut the (Commission r(‘- 
jec1(‘d them. 

oS .\sid(‘ from tlu* c(nist riu I ion of the Act liiat the 

(’oin't thus makes, it se(‘ms to the (*01111 that tlu‘ 
])etition(‘r itselt'. (piiti* eaily j’(‘co' 4 -iii/.(‘d that tin* deli'rmina- 
tions of the (C()in]nission for the ])nrpost* of an advance 
(O' advances W(*re not final, I'oi’, in its conti'act witli tin* 
S«‘cretarv of tin* 1'r(‘asnry, a copy of which if alta(*h(‘s to 
and makes a part <1* its jM*liiion, it ])onnd itself, as Ix'rein 
above set follh. 

“for the r(‘))avment to tin* I'nited Slates of anv amounts 

I’eceivi'd bv it in (*xc(*ss of tin* anionnl that mav Ik* tinallv 

• ' • • 

det(‘rmined to b(» din* it under tin* ynaranty ])rovid('d by 
Sedion of tin* .\ci afor(*said": 


the contract also d(,‘clarlny in nn(*<inivocal t(‘rtns that 

“it is tin* inti*ntion of tin* ])arli(*s ln*ri*to that this contract 
shall coV(*r any and all ad\'anc(*s nn-nh* to the carri(*i' under 
anthoritv of S(*ction l20!) aforesaid.*' 

It is trin* that this conli*act is not tin* subject mattc*r of the 
])endinii‘ ])roc(*(*diny and no ad ion is lK*iny sonyht under 
that contract, but as the ])(*titioin*r has s(‘(*n tit to makn* it 
a ])art of its ])(*tition, it is enliyht(*nin.i:* on tin* (piestion of 
the petitioner's yiew of the Transportation Act when, on 
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September 8,1920, it entered into the contraet; a view which 
is at variance with the contention presented in the instant 
case. I 

Upon consideration of the matter, the Court is also of 
opinion that its action is to be g'overned by the rule laid 
down in the case of Detroit and Toledo Shore Line Rail¬ 
road Company vs. Interstate Commerce Commission, 51 
App. 133; 277 Fed. 535. 

In view of the foregoing, the conclusion i^ that the rule 
to show cause, heretofore issued in this cas^, must be dis¬ 
charged, the motion to dismiss granted, the prayers of the 
petition denied, and the petition itself dismissed. And it 
is so ordered. I 

F. L. SIDDONS, 

i Justice, 

April 23rd, 1927. i 

I 

59 Order and Judgment, 

\ 

Filed May 4, 1927. I 

I 

* « « «> * * j * 

j 

This cause came on to be heard upon the petition, rule to 
show cause, motion to dismiss and answer iof Interstate 
Commerce Commission, respondent, and all other the pro¬ 
ceedings, and after consideration of the same it is by the 
Court this 4th day of May, 1927 ordered and adjudged: 
That the rule to show cause be, and it is hereby discharged; 
that the motion to dismiss be, and it is hereby, granted; 
that the prayers of the petition be, and they are hereby, 
denied; that the petition be, and it is hereby, dismissed, and 
that the respondent recover from the petitioner respondent’s 
costs of defense and have execution thereof, said costs to 
be taxed bv the clerk. I 

F. L. SIDDONS, 

. i Justice. 

A i 

I 

No objection as to form. ; 

NORTHERN PACIFIC RAILWAY COMPANY, 

Bv McKENNEY & FLANNERY. i 

8—4621a 


I 
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A ppeal. 

Filed May 9, 1927. 




Xow comes the Xortherii Pacitic Railway Fompaiiy, peti¬ 
tioner ill tile above entitled cansi*. and atijieals to the C'ourt 
of Aj)j)eals of the District of Folninbia from the ord(*r and 
jiidii'inent ent(‘re(l hei*ein .Mav 4. 1927. 

XOKTIIFHX PAFI'fU^ RAILWAY POM PAXY. 

Bv F. I). McKFXXFY, 

JOllX S. FLAXXKRY, 

//.s Attorucjis of Record. 

The penalty of the bond for costs on tlie aforesaid ap])eal 
or de])osit to be made in lien thereof is hereby fixed at the 
Slim of one hundred Dollars ($100.00). 

F. L. SIDDOXS, 

Justice. 

The Clerk will ])lease file and issue citation to the Inter¬ 
state Commerce Commission. 

F. D. McKEXXPlY, 

JOHX S. FLAXXKRY, 

For Petitioner. 


61 Filed May 11, 1927. Frank E. Cunningham, Clerk. 
In the Supreme (’ourt of the District of Columbia. 

At Law. Xo. 72242. 


Xoi:thei;x 


P.vciFic Railway Company, a Corp., 


vs. 

Intei:state Com.meuce Co.mmission. 


The President of the United States to the Interstate Com¬ 
merce Commission, Greeting: 


You are hereby cited and admonished to be and appear 
at a Court of A])])eals of the District of Columbia, upon the 
docketing the cause therein, under and as directed bv the 
Rules of said Court, ])ursuant to an Appeal filed in the Su¬ 
preme Court of the District of Columbia, on the 9" day 
of May, 1927, wherein the X^orthern Pacific Railway Com- 
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pany, a Corp., is AppelL.iit, and you are Appellee, to show 
cause, if auy there be, wliy the Judianent rendered against 
the said Appellant, should not l)e corrected, aiid why speedy 
justice should not be done to the parties in tliiat behalf. 

Witness the Honorable Walter I. McCoy,j Cliief Justice 
of the Supreme Court of the District of Coliumbia, this ,9" 
day of ^lay, 1927 in the year of our Lordi one thousand 
nine hundred and twenty-seven. i 

i 

[Seal Supreme Court of the District of, Columbia.] 

FRANK F. (TXXINGIIAM, 

! CAerk. 

ALF G. BUHILMAX, , 

Asstl Clk. 

\ 

Service of the above Citation accepted tliis lOth day of 
Mav, 1927. i 

P. J. FARiKELL, 
Attorucf) /or Appellee. 

[ECndorsed:] Xo. 72242. Law. (Station, ^dled May 11, 
1927. Frank E. Cunningham, Clerk. i 

i 

62 Me}n or (1)1(1 urn. i 

i 

May 11, 1927.—$100 deposited in lieu of appeal bond. 

i 

As,A(j)i)))(')(Is of Error. | 

i 

Filed May 11, 1927. I 


* 


* 


*■ I 




Now comes tlie Xorthern Pacific Railway Comj)any, peti¬ 
tioner in the above entitled cause, bv its attofnevs of rec- 
ord, and files this assignment of the errors uj)on which it 
will rely in the prosecution of its a])peal from the judgment 

and order entered herein on the 4th dav of Mav, 1927. 

•' • • 

The court erred as follows, to-wit: I 

I. In denying the relief i)rayed by the petitioner and dis¬ 
missing its petition and refusing to grant a widt of certio¬ 
rari to review the proceedings, acts and decisions of the 
Interstate Commerce Commission complained of therein. 

II. In holding that the certificate of the inteirstate Com¬ 
merce Commission of Macrh 3, 1921, was a preliminary 


1 
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finding for the purpose of making advancements under the 
Transportation Act, 1920, and not a final determination 
pro tanfo of the amount of the guaranty to whicli petitioner 
was entitled under said Act. 

III. In holding that said certificate of March 3, 1921, was 
not a final and conclusive judgment and determination that 
the amount therein definitelv ascertained and certified was 
due to the i)etitioner from the United States in addition to 
any other sums theretofore c(‘rtified in favor of said ])eti- 
tioner under Section 209 of said Transportation Act, 1920. 

IV. In refusing to hold that the certificates of said (Com¬ 
mission of June 17, 192') and Julv 24, 1926, were i)evond 
the powers and jurisdiction of said Commission and null 
and void. 

V. In holding that this case was to he governed hy 
63 the rule laid down in Detroit Toledo Shore Line 
Railroad (Company v. Interstate (Commerce (Commis¬ 
sion, 51 Ap})eals, D. C., 133. 

NOKTHHHX PA(ciUI(c RAIIAVAY 
COMPANY, 

Bv F. D. .McKFXNEY, 

JOHN S. FLANNERY, 

Its At torn rtfs of Record. 

Designation of Record. 

Filed Mav 11, 1927. 


Now comes the petitioner. Northern Pacific Railway (Com¬ 
pany, hy its attorneys of record, and designates the fol¬ 
lowing for inclusion in the transcript of record on appeal 
in the alK)Ve eiititUM cause: 

1. The ])etition for certiorari. 

2. Rule to show cause. 

3. Motion to dismiss and answer of the Interstate Com¬ 
merce Commission. 

4. Memorandum of order continuing rule and setting case 
for hearing. 

5. Memorandum o])inion of Court filed A])ril 21, 1927. 

6. Order and judgment entered May 4, 1927, in accord¬ 
ance with said o])inion. 

7. Appeal to (Court of Appeals and citation. 

8. Memorandum of bond on appeal or deposit for costs. 
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9. The assignments of error. ! 

10. This designation. j 

XORTHERX PACIFIC RAILWAYiCOMPAXY, 

Bv F. D. McKEXXEY, I 

JOHX S. FLAXXERY, | 

!fs Aff())netjs of Record. 

Service of a copy of I he assigiimeiits of error and 

64 designation of record filed by the pehitioiier in the 
above entitled cause is hereby acknowledged this 

10th dav of Mav, 1927. I 

P. J. FARRELL, 

A tto ni eif fo r j Res po nd enf. 

\ 

1 

65 Supreme Court of the District of Columbia. 

United States of America, 

Disirlct of Cohiwhia, ss: j 

L Frank E. Cunningham, Clerk of the Su]jreme Court of 
the J)istrict of (k)lumbia, hereby certify the foi'egoing ])ages 
nunibered from 1 to 64, both inclusive, to i)e a tiTie and 
co]‘i-(‘ct transcript of the record, according to directions of 
counsel herein filed, copy of which is made ])art of this 
transcript, in cause Xo. 72242 at Law, wherein Xorthern 
Pacific Railway Company, a corporation, is Petitioner and 
Intei’state Commerce Commission is Res])0ndent, as the 
same remains upon the files and of i-ecord ini said Court. 

In t(*stimonv whereof, 1 hereunto subsciiilx* rnv name 
and affix tlu' seal of said Coui-t. at the City of Washington, 
in said District, this 27th day of June, 1927. ' 

[Seal of Su]iremo Court of the District ofl Columbia.] 

FRAXK E. CrXXIXCHAM, 

j Clerk. 

By ALF. G. BUHRMAX, | 

4 ssf. Clerk. 

Pnidorsed on cover: District of Columbia Sijiy)reme Court. 

I 

X"o. 4621, Xorthern Pacific Railway Compahy, a corpora¬ 
tion, vs. Interstate Commerce Commission. K^ourt of Ap¬ 
peals, District of Columbia. Filed July 18, 1927. Henry 
W. Hodges, clerk. i 
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In the Court of Appeals of the District 

of Columbia 

I 

] 

April Term, 1927 I 


No. 4621 ! 

I 

Northern Pacific Railway Company, a cqrpora- 

tion, appellant i 

I 

V, • 

Interstate Commerce Commission, appellee 

I 

BRIEF FOE INTEBSTATE COMUEECE COUMISSIOIl’ 

1 

\ 

—I 

j 

STATEMENT 

j 

j 

This is an appeal from a judgment of the Su¬ 
preme Court of the District of Columbia, Entered 
May 4,1927, the body of which reads: ! 

This cause came on to be heard upon the 
petition, rule to show cause, motion jto dis¬ 
miss and answer of Interstate Commerce 
Commission, respondent, and all other the 
proceedings, and after consideration | of the 
same it is by the Court this 4th day of May, 
1927 ordered and adjudged: That the rule to 

(1) I 

I 


I 

I 

i 

I 
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show cause be, and it is hereby, discharged; 
that the motion to dismiss be, and it is 
hereby, granted; that the prayers of the pe¬ 
tition be, and they are hereby, denied; that 
the petition be, and it is hereby, dismissed, 
and that the respondent recover from the 
petitioner respondent’s costs of defense and 
have execution thereof, said costs to be 
taxed by the clerk. (Rec. 57.) 

The prayers of the petition referred to in the 
judgment are as follows: 

1.1 That the Court may issue a rule direct¬ 
ing said Interstate Commerce Commission 
to show cause by a time therein limited why 
a wiit of certiorari should not issue to said 
Commission requiring it to certify to this 
Honorable Court the complete record and 
proceedings in the matters hereinbefore re¬ 
cited to the end that the Court may review 
the same and consider and determine whether 
said Commission had jurisdiction and au¬ 
thority to make and issue the aforesaid cer¬ 
tificates of June 17, 1925, and July 24, 1926, 
to the Secretary of the Treasury. 

2. ' That upon consideration of said record 
and proceedings, said certificates of June 17, 
1925, and July 24, 1926, may be decreed to 
be beyond the scope and powers of said Com¬ 
mission and null and void. 

3. That the petitioner may have such 
other and further relief as the circumstances 
of its case may justify and this Honorable 
Court may deem appropriate and just. 
(Rec. 10-11.) 



PBOYISIONS OF THE STATUTE 


The case arises out of action taken by th^ Com¬ 
mission imder authority conferred and duties im¬ 
posed upon it by Section 209, as amended by 
tion 212, of the Transportation Act, 1920J/^^ 
pertinent provisions of Section 209, dealingVvith 

I 

the guaranty by the United States to carriers for 
the six-months’ period following the termination of 
Federal control, ending September 1, 1920, lare as 
follows: 



(b) This section shall not be applicable to 
any carrier which does not on or before 
March 15, 1920, file with the Commidsion a 
written statement that it accepts all the pro¬ 
visions of this section. 

(c) The United States hereby guaran¬ 
tees— 

(1) With respect to any carrier with 
which a contract (exclusive of so-called co¬ 
operative contracts or waivers) has been 
made fixing the amount of just comjpensa- 
tion under the Federal Control Act, that the 
railway operating income of such carrier for 
the guaranty period as a whole shall not be 
less than one-half the amount named ih such 


contract as annual compensation, or, 'where 
the contract fixed a lump sum as comjpensa- 
tion for the whole period of Federal opera¬ 
tion, that the railway operating income of 
such carrier for the guaranty period as a 
whole shall not be less than an amount | which 


shall bear the same proportion to the lump 
sum so fixed as six months bears to the num- 


her of months during which such carrier was 
under Federal operation, including in both 
cases the increases in such compensation 
provided for in section 4 of the Federal Con¬ 
trol Act; 

(2) With respect to any carrier entitled 
to just compensation under the Federal Con¬ 
trol Act, with which such a contract has not 
been made, that the railway operating in¬ 
come of such carrier for the guaranty period 
as a, whole shall not be less than one-half of 
the annual amount estimated by the Presi¬ 
dent as just compensation for such carrier 
under the Federal Control Act, including the 
increases in such compensation provided for 
in section 4 of the Federal Control Act. If 
any such canier does not accept the Presi¬ 
dent’s estimate respecting its just compen¬ 
sation, and if in proceedings under section 3 
of the Federal Control Act it is deteimined 
that a larger or smaller annual amoimt is 
due as just compensation, the guaranty un¬ 
der this paragraph shall be increased or 
decreased accordingly; 

***** 

(f), In computing railway operating in¬ 
come, or any deficit therein, for the guar¬ 
anty period for the purposes of this sec¬ 
tion— 

* * * * * 

(3) There shall not be included in operat¬ 
ing expenses, for maintenance of way and 
structures, or for maintenance of equip¬ 
ment, more than an amount fixed by the 


I 


i 


(J(>mmission. In fixing such amount the 
(Jornmission shall so far as practicable apply 
the rule set forth in the proviso ip para¬ 
graph (a) of section 5 of the standard con¬ 
tract ” between the United States and the 
carriers (whether or not such contract has 
Ixieii entered into with the carried whose 

i 

railway 0})erating in(!oirie is being com- 
piited); j 

* * * * j * 

I 

(5) The Commission shall require the 
elimination and restatement of the operat¬ 
ing expenses and revenues (other tlian for 
maintenance of way and structures, or 
maintenance of equipment) for the guar¬ 
anty period, to the extent necessary!to cor¬ 
rect and exclude any disproportionate or 
unreasonable charge to such expenses or 
revenues for such period, or any charge to 
such expenses or revenues for such period 
which under a proper system of accounting 
is attributable to another period. 

(g) The Commission shall, as soon as 
practicable after the expiration of tlie guar¬ 
anty period, ascertain and certify! to the 
Secretaiy of the Treasury the iseveral 
amounts necessary to make good the fore- 
going guaranty to each carrier. Thd Secre¬ 
tary of the Treasury is hereby authorized 
and directed thereupon to draw warrants in 
favor, of each such carrier upon the I Treas¬ 
ury of the United States, for the amount 
shown in such certificate as necessary to 
make good such guaranty. An amount suf- 
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ficient to pay such warrants is hereby ap¬ 
propriated out of any money in the Treas¬ 
ury not otherwise appropriated. 

(h) Upon application of any carrier to 
the Commission, asking that during the 
guaranty period there may be advance d to it 
from time to time such sums, not' m^^e^cess ^ 
of the estimated amount necessary to mal^.^ 
good the guaranty,’ as are necessary to 
enable it to meet its fixed charges and oper¬ 
ating expenses, the Commission may certify 
to the Secretary of the Treasury the amount 
of, and times at which, such advances, if 
any, shall be made. The Secretary of the 
Treasuiy, on receipt of such certificate, is 
authorized and directed to make the ad¬ 
vances in the amounts and at the times 
specified in the certificate, upon the execu¬ 
tion by the carrier of a contract^ secured in 
*^ch manner as the Secretary may deter¬ 
mine, that upon final determination of the 
.amount of the guaranty provided for by 
this section such carrier will repay to the 
United States any amounts which it has 
received from such advances in excess of the 
guaranty, with interest at the rate of 6 per 
centum per annum from the time such ex¬ 
cess was paid. There is hereby appropri¬ 
ated, out of any money in the Treasuiy not 
otherwise appropriated, a sum sufficient to 
enable the Seci‘etary of the Treasury to 
make the advances referred to in this sub¬ 
division. 




* 


* * 


* 
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i 

j 

Section 209 of the Transportation Act, 1920, was 
amended on February 26, 1921, by the addition of 
Section 212, which is also known as the Winslow 
Bill and which reads as follows: 

(a) In making certifications under section 

204 or section 209, t he Commission, if not at 
the time able finally to determine the whole 
amoimt due under such section to a carrier 
or the American Railway Express Company, 
may make its certificate for any amount .defi¬ 
nitely ascertained by it to be due, and may 
thereafter in the same manner make!further 
certificates, imtil the whole amount due has 
been certified.—auth ority - 

tion to the Secretary of the Treasury under 
■sTfC^sefctioT]® ■ To'draw warrant is hereby 
made‘ applicable to each such certificate. 
Warrants drawn pursuant to this section, 
whether in p artial -payment or in final ^ay- „ 
ment, shall be paid: (iy if Tor a payinent in 
respect to reifnbursement of a carrier for 

a deficit .during the period of Fedei[al con¬ 
trol, out of the appropriation made by sec¬ 
tion 204; (2) If for a payment in respect to 
the guaranty to a carrier other than the 
American Railway Express Company, out 
of the appropriation made by subdivision 
(g) of section 209; and (3) if for a payment 
in respect to the guaranty to the American 
Railway Express Company, out of the appro¬ 
priation made by the fifth paragraph pf sub¬ 
division (i) of section 209. 

(b) In ascertaining the several amounts 
payable under either of such sectiops, the 

50745—27 - 2 ! 
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Commission is authorized, in the case of de¬ 
ferred debits and credits which can not at 
the time be definitely determined, to make, 
• whenever in its judgment practicable, a rea¬ 
sonable estimate of the net effect of any such 
items, and, when agreed to by the carrier or 
express company, to use such estimate as a 
definitely ascertained amount in certifying 
amounts payable imder either of such sec¬ 
tions, and such estimates so agreed to shall 
be prima facie but not conclusive evidence of 
their correctness in amount in final settle¬ 
ment. 

PROCEEDINGS BEFORE THE COMMISSION 

In the proceedings before the Commission, in 
addition to the claim of the Northern Pacific Rail¬ 
way Company, the claims of certain affiliated com¬ 
panies, that is, the Big Fork & International Falls 
Railway Company, and the Minnesota & Interna¬ 
tional Railway Company, corporations of the State 
of Minnesota, the Billings & Central* Montana Rail¬ 
way Company, a c*orporation of the State of 
Montana, and the Gilmore & Pittsburgh Railroad 
Company, ;Limited, a corporation of the State of 
Idaho, were involved and disposed of by the Com¬ 
mission at the same time. The four companies 
last above mentioned individuallv filed with the 
Commission resolutions passed by each of their 
boards of' dir6ctoi*s authorizing the Northern 
Pacific Railway Company to act as their agent in 
effecting settlement under Section 209 of the Trans- 
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portation Act, 1920, and to receive payment of any 
sum or sums due them thereunder, the companies 
being under common control through direct or in¬ 
direct ownership of their capital stock and Com¬ 
posing a single system of transportation. ^Rec. 
25-26.) For convenience, the word ‘‘appellant” as 
used in this brief hereinafter is to be understood as 
including, in addition to the Northern Pacific Rail¬ 
way Company, the affiliated companies above 
mentioned. 

Pertinent facts may be stated as follows: i The 
case arises out of action by the Commission in a 

j 

proceeding before it known as Finance Docket No. 
708, wherein Division 4 of the Commission foimd 
that the Northern Pacific and its affiliated com¬ 
panies were carriers within the meaning of Section 
209 of the Transportation Act, and that the carriers 

mentioned had filed with the Commission written 

] 

statements accepting the provisions of Section 209 
"bn^r before March 15, 1920. (Rec. 17.) Ajfter 
investigation of the returns filed by the appellant 
to the Commission’s orders of October 18, 11920, 
January 5, 1921, and December 15, 1921, the Com¬ 
mission ascertained, as it was required by Section 
209(g), that the amount necessary to make ^ood 
le guaranty provided for in Section 209 toj the 


a^^elTant w^s $10,905,094.80 (Rec." 18); that an 
amount of $5,000,000 had been certified by the Com¬ 
mission to the Secretary of the Treasury a$ an 
advance to the appellant under Section 209(h) 
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(Rec. 23); that au aggregate amount of $7,175,000 
had been certified by the Commission to the Secre¬ 
tary of the Treasury as partial payments under 
Section 212 (Rec. 23), making the total thus certi¬ 
fied by the Commission to the Secretary of the 
Treasury $12,175,000 (Rec. 23), and that, there¬ 
fore, there was an amount due the United States 
in final settlement of $1,269,905.20, on account of 
overpayment to the appellant (Rec. 25), for which 
the Commission issued its certificate No. A-1040 
of June 1 17, 1925. Guaranty Settlement with 
Northern Pacific Railway Company and Affiliated 
Companies, 99 I. C. C., 247. (Rec. 24-25.) 

Upon petition by the appellant for reargument, 
the proceeding was reopened and assigned for argu¬ 
ment before the entire Commission, and on January 
7, 1926, such argmnent was had. A written brief 
covering the issues was also filed by appellant, and 
on June 8, 1926, in its report in Finance Docket 
708, Guaranty Settlement with Northern Pacific 
Railway Company and Affiliated Companies, 111 
I. C. C., 340 (Rec. 39-47), the Commission, in a very 
full opinion, affirmed the finding of Division 4 to 
the effect that the amount necessary to make good 
the guaranty under Section 209 to the appellant was 
$10,905,094.80, and that as a total amount of $12,- 
175,000, in advances and partial payments, had been 
made to the appellant, there was an amount due the 
United States in final settlement of $1,269,905.20, 
on account of overpajment to the appellant. 
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On July 24, 1926, the Commission issued its cor- 
-rected cerTIFcat^^^7'A-1040 un^^ Section 209(g), 
'which canceled its certificate No. A-10^, dated 
June 17, 1925. (Rec. 25.) The later certificate 
does not certify that any amount is due froiii the 
appellant to the United States and, furthermore, 
shows separately the amounts due the Northern 
Pacific Railway Company and its affiliated |com- 
panies separately. The totals in both certificates 
were, however, the same. (Rec. 25-27.) j 

i 

PROCEEDINGS IN THE LOWER COURT 

I 

t 

. 1 

In this state of the case, the pending petition 

! 

for a writ of certiorari was filed by appellant in 
the Supreme Court of the District of Columbia 
on November 5, 1926. (Rec. 2-11.) The relief 
sought by the petition, as shown by its prayers, 
has been stated heretofore. (Rec. 10-11.) There 
was no allegation in the petition that the Com¬ 
mission had refused to receive any evidence offered 
or that its findings were unsupported by the!evi¬ 
dence before it, or that the proceedings were in 
any way irregular. That the subject-matter of* the 
action taken by the Commission was within the 
Commission's jurisdiction can not consistently be 
disputed, and that the Commission’s jurisdiction 

j 

over the subject-matter is final and conclusiye is 
shown by an examination of Section 209 (g). ^ 

On the face of the petition itself it is shown that 
the original claim of the appellant under Section 
209 was for $16,715,420.57 [$16,751,753.80] (Eec. 


t 

/ 


1 / 

’! 

( 
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5), which was finally reduced voluntarily by the 
railway com£any_t^^2,420,288.93 (Rep.^SX-Or a 
"reductio^ of $4,295,131.64 [$4,331,464.87]. 

In its return to the rule to show cause why the 
writ of certiorari should not issue, the Commission 
filed a motion to dismiss and an answer (Rec. 30- 
38), and in its answ’er the Commission denied, gen¬ 
erally speaking, the material allegations contained 
in the petition. The grounds for the Commission’s 
motion to dismiss the petition were as follows: 

1. The court is without jurisdiction to re¬ 
view by writ of certiorari the subject-matter 
complained of in the petition, namely, cer¬ 
tain certificates made and entered by the 
Commission, which Commission, as stated 
by the Supreme Court of the United States 
in Interstate Commerce Commission vs. 
United States ex rel. Humboldt Steamship 
Company, 224 U. S. 474, 484, ‘‘is purely an 
administrative bodv.” 

\ 2. Said certificates were made and entered 
by the Commission under the authority con¬ 
ferred upon it by Sections 209 and 212 of the 
Transportation Act, 1920, and jurisdiction 
to review the action of the Commission, in 
making and entering said certificates, if such 
jurisdiction exists, is vested exclusively in 
the District Courts of the United States. 

2. [3.] The petition does not contain 
statements or allegations of fact which show 
that petitioner is entitled to the relief or any 
of the relief prayed for by it in and by said 
petition. (Rec. 30-31.) 



The case was argued before Mr. Justice Siddons 
of the Supreme Court of the District on January 
15,1927, and on April 23, 1927, a very full; opinion 
(Rec. 47-57) was handed down, in which the con¬ 
clusions of the court were expressed as follows: 

i 

In view of the foregoing, the conclusion is 
that the rule to show cause, heretofore issued 
in this case, must be discharged, the motion 
to dismiss granted, the prayers of the peti¬ 
tion denied, and the petition itself dismissed. 
(Rec. 57.) I 

I 

I 

The judgment hereinbefore set foi*t]i was ientered 
on May 4, 1927 (Rec. 57), whereupon an| appeal 
was taken to this court. (Rec. 58.) Apijellant’s 
assignment of errors may be summarized as 
follows: i 

1. The court erred in holding that the 
certificate of the Interstate Commerte Com¬ 
mission of [March 3, 1921, was a preliminary 
finding for the purpose of making advance¬ 
ments under the Transportation Act, 1920, 
and not a final and conclusive judgment and 
determination that the amount therein defi¬ 
nitely ascertained and certified was | due to 
the petitioner [appellant] from the |United 
States in addition to any other sum^ there¬ 
tofore certified in favor of petitioner [ap¬ 
pellant] under Section 209. 

2. The court erred in holding that this 
case was to be governed by the rule laid down 
in Detroit <Sc Toledo Shore Line Kuilroad 
Co^npany vs. Interstate Commerce Commis¬ 
sion, 51 Appeals, D. C., 133. (Rec. ^9-60.) 



5), which was finally reduced voluntarily by the 
railway company to ^2,420,288.93 (Rec.^SX-OX a 
rSucdon of $4,295,131.^ [$4,331,464.87]. 

In its return to the rule to show cause why the 
writ of certiorari should not issue, the Commission 
filed a motion to dismiss and an answer (Rec. 30- 
38), and in its answer the Commission denied, gen¬ 
erally speaking, the material allegations contained 
in the petition. The grounds for the Commission’s 
motion to dismiss the petition were as follows: 

1. The court is without jurisdiction to re¬ 
view by writ of certiorari the subject-matter 
complained of in the petition, namely, cer¬ 
tain certificates made and entered bv the 
Cammissioii, which Commission, as stated 
by the Supreme Court of the United States 
in Interstate Commerce Commission vs. 
United States ex rel. Humboldt Steamship 
Company, 224 U. S. 474, 484, ‘‘is purely an 
administrative bodv.” 

2. Said certificates were made and entered 
by the Commission under the authority con¬ 
ferred upon it by Sections 209 and 212 of the 
Transportation Act, 1920, and jurisdiction 
to review the action of the Commission, in 
making and entering said certificates, if such 
jurisdiction exists, is vested exclusively in 
the District Courts of the United States. 

2. [3.] The petition does not contain 
statements or allegations of fact which show 
that petitioner is entitled to the relief or any 
of the relief prayed for by it in and by said 
petition. (Rec. 30-31.) 
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The ease was argued before Mr. Justire ^Siddons 


of the Supreme Court of the District on •timxiary 
15, 1927, and on April 23, 1927, a very full opinuui 
(Rec. 47-57) was handed down, in whicli the con¬ 
clusions of tlie court were expressed folhiws: 

In view of the fore.2:oin<r, the <*onclusion is 
that the rule to sliow cause, heretofore! issued 
in this case, must be discharijed, the inotion 
to dismiss granted, the prayers of tlie peti¬ 
tion denied, and the petition itself disihissed. 
(Rec. 57.) I 

The judgment hereinbefore set foi-tli was entered 
on May 4, 1927 (Rec. 57), whereupon an appeal 
was taken to this court. (Rec*. 58.) Appellant’s 
assignment of errors may be sunimariz^Hl as 
follows: 1 


1. The court erred in holding thajt the 
certificate of the Interstate Commerce Com¬ 
mission of March 3, 1921, was a preliminary 
finding for the purpose of making advance¬ 
ments under the Transportation Act, 1920, 
and not a final and conclusive judgment and 
determination that the amount therein‘defi¬ 
nitely ascertained and certified was diie to 

I 

the petitioner [appellant] from the United 
States in addition to any other sums there¬ 
tofore certified in favor of petitioner ;[ap¬ 
pellant] imder Section 209. j 

2. The couif erred in holding that ithis 
case was to be governed by the rule laid dbwn 
in Detroit d Toledo Shore Line Railtoad 

I 

Company vs. Interstate Commerce Commis- 
sion, 51 Appeals, D. C., 133. (Rec. 59-60.) 


i 

} 

I 


I 
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ARGUMENT 

1. CERTIORARI WILL NOT ISSUE TO REVIEW THE ACTS OF 
AN ADMINISTRATIVE BODY EVEN THOUGH THOSE 
ACTS INVOLVE QUASI-JUDICIAL DETERMINATIONS 

In considering the applicability of the extraor¬ 
dinary remedy of certiorari asked for in this case, 
it is first necessary to determine the nature of the 
Commission’s functions under Section 209. As 
shown bv an examination of the statute herein- 
before set out, the Commission’s duties under Sec¬ 
tion 209 are merely to administer the terms of a 
guaranty of earnings accorded to carriers signify¬ 
ing their acceptance of the terms thereof. The 
Commission was given special instructions in 
respect of operating expenses chargeable to the 
guaranty period, to the effect that disproportion¬ 
ate or unreasonable charges or items chargeable 
to another period under a proper accounting sys- 
tern should be eliminated or restated (Section 
209(f)(5)), and that allowances for maintenance 
of property should be made having consideration 
for differences in cost of labor and materials and 
amount and use of property during the guaranty 
period as compared with the test period but should 
not include .“more than an amount fixed by the 
Commission;” (Section 209(f) (3)). Pending de- 
teimination lof the final amount due a carrier the 
Commission was permitted to authorize by its cer¬ 
tificate advances during the guaranty period neces¬ 
sary to meet the carrier’s fixed charges and oper- 


/ 
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ating expenses, but not exceeding the estimated 
amount of the guaranty (Section 209(h)) an(^ by 
the addition of Section 212, to authorize pa^ial 
payments, if not at the time able finally to deter¬ 
mine the whole arnount due ‘‘by its certificate for 
any amount definitely ascertained by it to be dfie.” 

Moreover, since the Federal Control Act, through 
its provisions for voluntary agreements as to com- 

i 

pensation or, failing such agreements, deternuna- 
tions of compensation by boards of referees and 
the Couii of Claims, provided fully for just Com¬ 
pensation for the taking and use of the railroads. 
Section 209 clearly was not enacted in recognition 
of any constitutional or legal obligation of the Gov¬ 
ernment but in pursuance of its policy of gendrous 
dealing with the carriers. This section must, we 
think, be regarded as a gratuity in substance since, 
although the Government was to receive any sums 

I 

earned during the guaranty period in excess of the 
guaranty, the carriers did not have to accept the 
terms of the section, and it could not have beeh ex¬ 
pected that they would accept said terms if buch 
excess earnings were at all likely. If, however: the 
offer made by the United States in this section and 
its acceptance by the carrier is regarded as effect¬ 
ing a contract, the Commission is made by Confess 
4ho-tiibuxial. which is to determine the amoimt due 
to the carrier under that contract. 
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Urgent representations had been made to| the 
Commission by the appellant concerning its fieeds 


h 
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(Rec. 34-35), and upon the strength thereof the 
Commission certified advances and partial pay¬ 
ments amoimting in the aggregate to $12,175,000. 
(Rec. 25.) Pinal analysis of appellant’s accoimts 
dis(closed that $10,905,094.80 only was the total 
amount due appellant and the Commission certi¬ 
fied that fact to the Secietarv of the Treasury. 

•/ 

(Rec. 24-25.) Appellant claims in substance that 

the Commission exceeded its authority in issuing its 

\cei*tificate for the latter amoimt because advances 

i :and partial payments theretofore certified were 
. * 

5 for a larger amount in the aggregate and because 

j i 

\ /the authority in respect of paifial pa^mients con- 
ll ferred bv Section 212 was for amounts “definitely 
j ascertained to be due”; in short, that the partial 
i pa^Tnents certified by the Commission were con¬ 
clusive against the Government and their aggregate 
amount at least was due appellant. Appellant 
further claims that the partial payment certificate 
is con clusiv e of the minimum but nbt’df the maxi- 
niuin ampuntjiu£L.f.rom the Government. (Petition, 
Par. VIII(2).) (Rec. 9.) In stating this con¬ 
tention of appellant, and in overruling it, the lower 
court said: 

The petitioner’s contention, if sound, 
comes to this, that when once the Commission 
has definitely ascertained and certified the 
amount of comjiensation to which a can-ier 
is entitled imder the Act, it cannot even cor- 
i*ect errors that were made in the course of 
its inquiry, either in respect to the elements 



j 

I 


J 

! 

or factors entering into the determination 
of operating income, or in the calculations 
reducing the matter to the necessary dollars 
and cents basis. If the Commission was cor- 
rect in its final determination of the amoimt 
of compensation due the petitioner, it 
received, in the advances that were made to 
it, $1,320,241.73 more than it was entitled to 
under the law. And if the petitioner is cor¬ 
rect in the amount of its claim, as finally 
made, there would still be due to it upon the 
guaranty the sum of $420,288.93. 

Considering the character and exteiat of 
the guaranty, as prescribed by the statute, 
and the functions and duties of the Commis¬ 
sion in ascertaining and certifying the 
amount due to a carrier as compensation 
under the Act, it is, in the Court’s opinion, 
clear that the Commission did not exceed 
its power and jurisdiction in revising apd/or 
correcting its earlier determinations and cer¬ 
tificates for the purpose of allowing advance 
payments to be made to the carriers asi con¬ 
templated by the statute. If we consider 
the applicable provisions of the statute prior 
to the amendment of February 26, 1921, 
with respect to the making of advances to 
a carrier, we find that there may be advances 
to such carrier “from time to time (of) ;such 
sums, not in excess of the estimated amount 
necessary to make good the guaranty.” 
And it is plain that the statute contemplated 
that such advances might be found to exceed 
the amount due to the carrier “upon final 

j 

i 

I 

\ 

I 

I 

I 
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determination of the amount of the guar¬ 


anty,” and to secure the repayment of the 
total of such excess advaijces, it required se¬ 
curity to be furnished by the carrier receiv¬ 
ing the advances. If the language of the 
amendment of February 26, 1921, is con¬ 




sidered in this connection, this view of the: 


Act is strengthened. 

It is plain, too, that the inquiry or in¬ 
quiries that the Commission had to make in 
order to ascertain the amount of compensa¬ 
tion due a carrier involved much labor. It 


could not be hastilv done. Of course, in con- 
sidering applications for advances, the Com¬ 
mission would be obliged to make a more or 
less hasty survey of the facts and circum¬ 
stances of a claim presented under the sta¬ 
tute, and, in doing so, it is to be supposed 
that it would be able, within the limits of 
reasonable safety, to perceive that advances 
of given amounts be made. It is evident 
that Congress intended to give something in 
the nature of immediate relief to the carriers 


under the guaranty, but did not intend, as it 
seems to the Court, to make these prelimi¬ 
nary findings for purposes of advances, 
final or irrevocable. 


The pleadings in this case disclose that the 
contentions of the carrier made in the instant 
case were the subject of careful considera¬ 
tion, by the Commission, both on an original 
hearing and a rehearing, but the Commission 
rejected them. 

Aside from the construction of the Act 
that the Court thus makes, it seems to the 
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Court that the petitioner itself, quitej early 
recognized that the determinations of the 
Commission for the purpose of an advance 
or advances were not final, for, in its con¬ 
tract with the Secretary of the Treasury, a 
copy of which it attaches to and makes a 
part of its petition, it bound itself, as herein 
above set forth ‘‘for the repayment to the 
I United States of any amounts received by 
I it in excess of the amount that may be finally 
I detei-mined to be due it under the guaranty 
I provided by Section 209 of the Act afore- 
I said”; the contract also declaring in un- 
I equivocal teims that “it is the intention of 
the parties hereto that this contract i shall 
cover any and all advances made to the car¬ 
rier under authority of Section 209 afore¬ 
said.” It is true that this contract is not 
the subject matter of the pending proceeding 
and no action is being sought under! that 
contract, but as the petitioner has seen fit 
to make it a part of its petition, it is enlight¬ 
ening on the question of the petitioner’d view 
of the Transportation Act when, on Septem¬ 
ber 8, 1920, it entered into the contralct; a 
view which is at variance with the conten¬ 
tion presented in the instant case. (Rec. 
55-57). 


/ 


In administering the provisions of Section 209 of 
the Transportation Act, the Commission’s duties 
are in fact closely akin to administrative duties 
frequently imposed upon the executive depart¬ 
ments. That the acts of executive oiBScials even 
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though involving quasi-judicial determinations are 
not reviewable by certiorari appears from the fol¬ 
lowing decisions. 

The case of Degge v. Hitchcock, 35 App. D. C. 
218, was an ai^peal from a judgment of the Supreme 
Coui-t of the District discharging a rule to show 
cause whv the writ of certiorari should not issue to 
review a “fraud order” of the Postmaster General 
an^ dismissing the petition for such a writ. The 
judgment of the lower court was af&imed by this 
court, in an opinion by Chief Justice Shepard, 
which held, page 226: 

There is no statute prescribing the func¬ 
tion of, or regulating the procedure by, 
certiorari in the District of Columbia, hence 
we must look therefor to the common law. 
The writ lies to inferior courts and to special 
tribunals exercising judicial or quasi-judi¬ 
cial functions, to bring their proceedings into 
the superior court, where they may be re¬ 
viewed and quashed if it he made plainly to 
appear that such inferior court or special 
tribunal had- no jurisdiction of the subject- 
matter, or had exceeded its jurisdiction, or 
had deprived a party of a right or imposed 
a burden upon him or his property without 
due process of law. * * * 2 ^/^^ Q^iiy 
question is tvhether he [the Postmaster Gen¬ 
eral] had the power conferred upon him by 
law to entertain the charge of fraud in the 
use of the mails, and, finding it proved, to 
issue the order complained of. 

1 * * * * * 
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The Postmaster General found, upon evi¬ 
dence satisfactory to him, that the ^cheme 
of the appellants was one of the second class 
provided for by statute. As he clearly had 
jurisdiction to entertain the charge, 
pass upon the evidence submitted in support 
of the same, the correctness of his determi¬ 
nation can not be revieived by certiorari. 
(Italics ours.) 

Thereupon the case was carried to the Sujpreme 
Court, which affirmed the judgments of the two 

i 

other courts. It is reported in 229 U. S., at page 

! 

162. The opinion was delivered by Justice Lamar, 
who said, page 169: 

This case is the first instance, so far |as we 
can find, in which a Federal court has been 
asked to issue a writ of certiorari to review 
a ruling by an executive officer of the Ijnited 
States Government. That at once suggests 
that the failure to make such application 
has been due to the conceded want of power 
to issue the writ to such officers. ■ (Id. 
169-170.) I 

* * * * * 


To hold that the writ could issue cither 
before or after an administrative ruling 
would make the dispatch of business in the 
Departments wait on the decisions of the 
courts and not only lead to consequences of 
the most manifest inconvenience, but would 
be an evasion of the Executive by the Judi¬ 
cial branch of the Government. (Id. 172.) 
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In Lane v. Mickadiet, 241 U. S., 201, it was 
sought by mandamus virtually to reverse a deci¬ 
sion of the Secretary of the Interior in a matter 
affecting the question of heirship to property 
allotted an Indian. The statute involved provided 
that the Secretary of the Interior, after hearing, 
‘‘ shall ascertain the legal heirs of such decedent, 
and his decision thereon shall be final and conclu¬ 
sive.” The court will note the similarity of this 
language to that defining the duty of the Commis¬ 
sion with respect to the guaranty under section 
209(g) that The Commission shall * * * 
ascertain and certify/' etc., above quoted. The 
Supreme Court held that mandamus would not lie, 
and, in the words of Chief Justice White, said, 
page 209: 

* * * * * 

The words ‘‘final and conclusive” describ¬ 
ing the power given to the Secretary must 
be taken as conferring and not as limiting 
or destroying that authority. In other 
words they must be treated as absolutely 
excluding the right to review in the courts, 
as had hitherto been the case under the act 
of 1887, the question of fact as to who were 
the heirs of an allottee, thereby causing that 
question to become one within the final and 
conclusive competency of the administrative 
authority. (Italics ours.) 

Having failed in their efforts to secure a writ 
of mandamus, the claimants in the case last cited 
then filed in the Supreme Court of the District a 
petition for a writ of certiorari, but the petition 
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was dismissed in an opinion by Mr. Justice Sid- 
dons, who said: I 

Let it be supposed for the moment that 
his conclusion was erroneous. The question 
then arises has this court the jurisdiction 
to correct the error by the means of a writ 
of certiorari? It must be borne in mind 
that the power of the Secretary to;make 
the inquiry and reach a conclusion hafe been 
settled in his favor by the Supreme Court, 
and it is plain that its exercise required him 
to pass upon questions of fact and of law, 
and make an adjudication thereon. Can it 
be doubted that this involved judgment and 
discretion? The nature and quality |of his 
act was at least quasi-judicial although per¬ 
formed in the course of administrative 

I 

duties, for he is, of course, primarily an 
administrative, an executive officer, j 

Further, Justice Siddons said: 

j 

If the jurisdiction of this court can be 
invoked as is sought to be done by th^ peti¬ 
tioners, would not the inevitable resWt be 
that the tribunal would become at once a 
revising authority of innumerable adminis¬ 
trative acts performed by the Secretary of 
the Interior under the law and within a 
jurisdiction conferred upon him? This is 
not ‘^a consinnmation devoutly io be 
wished.’’ 

The petitioners took an appeal to the Ilistrict 

« I 

Court of Appeals which affirmed the judgmtot of 
the lower court in an opinion by Chief Justice 

59745—27-4 i 
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* * * In any event, however, the Court 

is of opinion that the Commission was within 
its jurisdictional power and authority in de¬ 
termining the amount of the average annual 
railway operating income of the petitioner, 
certifying the amount thereof to the Presi- 
! dent for proper action by him in accordance 

^ with the provisions of the Federal Control 

j Act, and though it may have made a mistake 

j or an erroneous finding, that mistake or find- 

[ ing this court has no power to review, revise, 

\ or correct in such a proceeding as the pend- 

i ing one, and therefore the rule to show cause 

must be discharged and the petition for the 
writ of certiorari dismissed. And it is so 
ordered, this 21st day of June, A. D., 1921. 

As stated, the decision of the Supreme Court of 
the District was affirmed by this court in Detroit d 
Toledo Shore Line Railroad Company v. Interstate 
Commerce Commission, 277 Fed. 535, where, speak¬ 
ing through Mr. Chief Justice Smyth, it said: 

The Interstate Commerce Commission is 
an administrative bodv. Interstate Com- 

mi 

merce Commission v. Brimson, 154 U. S., 
447,' 14 Sup. Ct. 1125, 38 L. Ed. 1047. Re¬ 
cently we had occasion to consider whether 
or not a writ of certiorari would issue to an 
administrative officer for the puipose of re¬ 
viewing his decision in a matter over which 
he had jurisdiction, and we held, following 
a decision of this court {Degge v* Hitchcock, 
35 App. D. C. 218), afSrmed by the Supreme 
Court of the United States (229 U. S. 162) 
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33 Sup. Ct. 639, 57 L. Ed. 1135, that it would 
not. Mickadiet v. Payne, 269 Fed. 1^, 50 
App. D. C. 115. (Id. 537.) | 

On January 7, 1922, the Supreme Court of the 
United States declined to issue a writ of certiorari 

i 

to review this decision of the Court of Appeals. 

The Supreme Court of the District in this pro¬ 
ceeding was also of the opinion that the decision 
of this court in the Detroit & Toledo Shor^ Line 
Case, (277 Fed., 535) governed the instant case. 
In his opinion Mr. Justice Siddons said: 

i 

Upon consideration of the matter, the 
Court is also of opinion that its action is 
to be governed by the rule laid down in the 
case of Detroit and Toledo Shore I Line 
Railroad Company vs. Interstate Commerce 
Commission, 51 App. 133; 277 Fedi 535. 
(Rec. 57.) I 

I 

Is must be remembered that this proceeding 
attacks the validitv of the Commission’s finallcerti- 

i 

ficate. As stated hereinbefore, the issuance' of a 
certificate showing the Commission’s final determi¬ 
nation of the whole amount due under the guairanty 
W'as made mandatory by Section 209(g), regardless 
of any partial payments or the aggregate thereof. 
This is too plain to be open to dispute. Accord¬ 
ingly the petition must be construed as beihg in 
essence a complaint that the Commission exceeded 
its jurisdiction in respect of the amoimt certified, 
and not as attacking the right of the Commission 

I 

to determine and certify the whole amount^ due. 

I 

I 

1 

I 

1 
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Commission had any idea when the certificate of 
March 3, 1921, was made that it constituted a defi¬ 
nite and final determination of the amount therein 
certified, and that a fair interpretation of the 
statute under which the Commission operated in 
this case, namely. Sections 209 and 212, does not 
call for a conclusion that the certificate was final 
in respect of the whole amount due under the 
guaranty. 

As we have shown in our answer filed in this 
proceeding (Rec. 31-38), the appellant’s return, 
upon which the Commission was to base the 
amount the company was entitled to under Sec¬ 
tions 209 and 212, was not received by the Com¬ 
mission until February 7, 1921 (Rec. 33), and that 
Section 212 of the Transportation Act, under 
which the Commission had for the first time au¬ 
thority to “ make certificates for any amount defi¬ 
nitely ascertained by it to be due,” was not ap¬ 
proved until February 26, 1921. (Rec. 34.) The 
first request from the appellant for a partial pay¬ 
ment was dated February 21, 1921 (Rec. 34), and 
was signed by Mr. F. W. Sw’eney, Comptroller of 
the Northern Pacific Railway Company, and reads 
in part as follows; 

In view of pressing financial require¬ 
ments for operating purposes, the Northern 
Pacific Railway Company respectfully 
makes application for a partial payment of 
$10,000,000 or such portion thereof as the 
Commission can consistently certify, as soon 
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as the Winslow Bill amending the Trans¬ 
portation Act of 1920 becomes a law. 
(Rec. 34.) 

I 

Section 212 was added to the Transportation 
Act on February 26, 1921, and on that date Mr. 

i 

Sweney renewed the request for a partial pay¬ 
ment, calling attention to the fact that the Govern¬ 
ment would be protected against possible overpay¬ 
ment by an assumed margin between the amount 
of the payment requested and the amount due; 
also by $1,250,000 of Liberty Loan Bonds deposited 
with the Treasury as security under paragraph 
(h) of Section 209. In this letter it is, among 
other things, stated: j 

Under the provisions of Section 212 bf the 
Transportation Act, 1920, as amendeji, the 
Noi-thern Pacific Railway Company respect¬ 
fully makes application for a partial pay¬ 
ment on account of Ten Million Dollars 
($10,000,000), or such portion thereof as the 
Commission can consistently certify. I 
Under date of January 31st, the Conipany. 
filed claim with the Commission for balance < > 

I / 

due under the provisions of Section 209 of 
the Transportation Act, 1920, amounting to 
Eleven Million Seven Hundred Fifty-One 
Thousand Seven Hundred Fifty-Three Dol¬ 
lars and Eighty Cents ($11,751,753.80). In 
connection with previous payment on ac-, • 
count of Five Million Dollars ($5,000,000) ^} 
there was deposited with the Treasurer of / / 
the United States Liberty Loan bondqf | 
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amoimting to One Million Two Hundred 
Fifty Thousand Dollars ($1,250,000). If 
partial payment of Ten Million Dollars is 
made, the Government will be protected by 
the balance of claim amounting to One Mil¬ 
lion Seven Hundred Fifty-One Thousand 
Seven Hundred Fifty-Three Dollars and 
Eighty Cents ($1,751,753.80), and the Lib¬ 
erty Loan bonds amounting to One Million 
Two Hundred Fifty Thousand Dollars ($1,- 
250,000), or a total of Three Million One 
Thousand Seven Hundred Fifty-Three Dol¬ 
lars and Eighty Cents ($3,001,753.80). 
(Rec. 34-35.) 



The Commission’s certificate that $7,000,000 was 

[ ^ due to appellant, in addition to previous advances, 

\ 1 was made on March 3,1921. (Rec. 46.) 

I I These facts show that 5 days after request for a 
* • 

i I partial payment of $10,000,000 to the appellant 
I [ was made by it (on February 26, 1921) (Rec. 34- 
I ' 35), and the same length of time after the passage 
I J of Section 212, giving the Commission authority 
: • to make “ definite ascertainments,” the Commis- 
5 sion determined there was at least $7,000,000 due 
appellant (Rec. 7-8), in addition to the sum of 
$5,000,000 which had been previously advanced to 
appellant under Section 209. (Rec. 8.) It is to 
ba j^emem bered also that the return to theTJommis- 
si on. under Which the Commission was to make its 

’ i-r !■ ■■■, ,1 • 

a_I ^r i - 

determination, was not received by it until Febru- 
--'^ry 7, l§^2r, (Ra'er'33^7 oi* 24 days before its cer- 
.^--^"‘Tmcate of March 3, 1921, issued. Surely we do 


I'AkVjj 
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not believe that it can be seriously contended that 
the Commission would have either the time lor the 

j 

facilities requisite to analyze the voluminous re¬ 
turns required of a system as large as the Northern 
Pacific and its four subsidiaries, in 5 days, dr even 
in 24 days, and thus be able to make a definite 
ascertainment.” We do not think that the statute. 
Sections 209 and 212, which of course must be read 
in pari materia, warrant the contention the 'appel¬ 
lant is here advancing, nor do we believe that the 
letter of the appellant’s Comptroller (Rec. 34-^5), 
dated February 26,1921, applying for a partial pay- 
] ment of $10,000,000 and stating that the Gqvem- 
1 ment would be protected against possible overpay- 
' ment by an assumed margin between the ainount 

I 

of the payment requested and the amount claimed 
to be due, and also by $1,250,000 Liberty; Loan 

I Bonds deposited with the Secretary of the Treasury 
I' under Section 209 (h) (Rec. 35), lends an^l" sup- 
\ port to the contention that the amount certified by 
\\ the Commission to the Secretary of the Treasury 

II in its certificate of March 3, 1921, was final, and 
1 1 could not be corrected when later facts developed 
j| that it should be, except, as the appellant contends, 
I to be revised upward. On the contrary, it is our 
! contention that the aforesaid communications from 

I 

Mr. Sweney clearly show, by their application for 
partial payment to meet the “ pressing financial 
requirements for operating purposes ” (Red. 34), 

I 

and by the showing of how the Government would 


i 
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be secured against overpayment in case the partial 
payment requested was made, that it was the appel¬ 
lant’s view that no definite ascertainment ’’ of an 
amount due was possible at that time (Rec. 35). 
As the lower court well said concerning this con¬ 
tention : 

It is plain, too, that the inquiry or in¬ 
quiries that the Commission had to make in 
order to ascertain the amoimt of compensa¬ 
tion due a carrier involved much labor. It 
could not be hastily done. Of course, in 
considering applications for advances, the 
Commission would be obliged to make a more 
or less hasty survey of the facts and circum¬ 
stances of a claim presented under the stat¬ 
ute, and, in doing so, it is to be supposed 
that it would be able, within the limits of 
reasonable safety, to perceive that advances 
of given amounts might be made. It is evi¬ 
dent that Congress intended to give some¬ 
thing in the nature of immediate relief to 
the carriers under the guaranty, but did not 
intend, as it seems to the Court, to make these 
preliminary findings for purposes of ad¬ 
vances, final or irrevocable. (Rec. 56.) 

In Paragraph VII of the petition (Rec. 7-8} it 
is alleged: 

In order to ascertain with definiteness and 
certainty the minimum amoimt due peti¬ 
tioner under said acts of Congress, said 
Commission was required to give due con¬ 
sideration to many and complicated facts, 
to hear evidence and consider arguments 



upon mixed questions of law and faci, and 
reach a judicial determination of the! ques¬ 
tions involved before issuing its certificate 
to the Secretary of the Treasury. After 
such hearing and consideration, said'Com¬ 
mission on March 3, 1921, issued to thb Sec¬ 
retary of the Treasury its certificate; for a 
partial payment, etc. (Rec. 7.) 

Considering the fact that the returns of the 
carrier were not received by the Commission! until 
February 7, 1921 (Rec. 33), the recital in the peti¬ 
tion of what was required by the Commission does 
not seem to us to be consistent with the aforesaid 
i3ommunications of Mr. Sweney requesting partial 
payment. (Rec. 34r-35.) 

In Paragraph VII of the petition (Rec. 7^) it 

is also stated that— I 

! 

‘^at the time this certificate of March 3j 1921, 
was issued there was no understanding or 
agreement between petitioner and said! Com¬ 
mission that any amounts covered thereby 
and certified therein to be due to the carrier 
embraced deferred debits and credits which 
could not be definitely determined, as con¬ 
templated by sub-paragraph (b) of section 
212’’ (Rec. 8), i 

I 

and this admission tends to support the theor that 
the Commission’s estimate or assumption finder 
which the payment of $7,000,000 was certifiedi could 
not have been viewed by either the appellant br the 
Commission as a definite ascertainment of the 
entire amount due. 
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Respecting the entire argument of the appellant 
that the Commission's certificate of March 3, 1921, 
j /is a ‘‘definite ascertainment” it is our position that 
I i the Commission has made only one finding concem- 
I I ing the amount due the appellant under Section 
I 209(g) of the Transportation Act and that such 
I finding was formally reported by it on June 17, 
i 1925 (99 I. C. C. 247) (Rec. 24-25), and that this 
I finding was affirmed on June 8, 1926, by the entire 
^ Commission (111 I. C. C., 340) (Rec. 39-47). 

Concerning the claim here made by the railway 
company that the Commission is without power to 
question the correctness of its certificates under 
authority of Section 212, for the reason that that 
section authorizes only the certification of such 
amounts as are “definitely ascertained” to be due, 
the Commission, in its report in Guaranty Settle¬ 
ment with Great Northern Railway Company, 111 
I. C. C., 318, issued contemporaneously with its re¬ 
port in the Northern Pacific case, among other 
things, said: 

The carrier denies the authority of the 
commission to question the correctness of its 
certificate of March 1, 1921, in the amount 
of $6,000,000 issued under section 212 of the 
transportation act, which authorizes the 
certification of only such amounts as are 
definitely ascertained to be due. This con- 
tention of the carrier, in our opinion, is based 
upon a misconception of the purpose of the 
certificates proyided for by sections 209 and 
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212. The pertinent portion of section 209 
reads as follows: i 

I 

‘‘The Commission shall, as soon ^s prac¬ 
ticable after the expiration of the gi^iaranty 
period, ascertain and certify to the; Secre¬ 
tary of the Treasury the several ainoimts 
necessary to make good the foregoing guar¬ 
anty to each carrier. The Secretary of the 
Treasury is hereby authorized and 
thereupon to draw warrants in favor |of each 
such carrier upon the Treasury iof the 
United States, for the amoxmt shown jin such 
certificate as necessary to make good such 
guaranty.” | 

Section 212 contains the following provi¬ 
sion : I 

‘‘In making certifications under Section 
204 or Section 209, the Commission, if not at 
the time able finally to determine the whole 
amount due under such section to a Icarrier 
or the American Railway Express Cojnpany, 
may make its certificate for any amount 
definitely ascertained by it to be due and may 
thereafter in the same manner make further 
certificates, imtil the whole amount due has 
been certified. The authority of and direc¬ 
tion to the Secretary of the Treasurjf under 
such sections to draw warrants is hereby 
made applicable to each such ! certifi¬ 
cate * * I 

I 

It is noted that the certificates thus pro¬ 
vided for are issued to the Secretary, of the 
Treasury and not to the carrier to b0 bene¬ 
fited. It seems clear that their purpose is to 
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protect the Treasury Department in its dis¬ 
bursement of funds of the Government and 
there is no indication of any intent on the 
part of Congress to vest the carriers with 
any rights under the certificates distinct 
from their rights under the sections as a 
whole. The circumstances under which the 
certificates covering partial payments under 
section 212 were issued have been described. 
Notwithstanding the fact that section 212 
contemplated a definite ascertainment of 
amounts due, the statute must be read in the 
light of the circumstances surrounding its 
administration. Insistence upon absolute 
insurance against overpayment would have 
defeated the purpose of the law. If we 
have construed the statute too liberally, the 
carriers have received the benefit. (Id. 
337-338.) 

And equally forceful language is found in the 
decision of the Commission affirming the decision 
of Division 4 in Guaranty Settlement tvith the 
Northern Paeific Railway Company and Affiliated 
Companies, 111 I. C. C., 340-346 (Rec. 30-47), the 
instant case, where the Commission, among other 
things, said: 

Pinal conclusions as to the iniles to be ap¬ 
plied in arriving at maintenance allowances 
for the guaranty period were not reached 
until several months after the partial pay¬ 
ments above mentioned were certified. The 
carrier’s necessities did not pei*mit delay of 
the payments until the amounts due could 
have been definitelv ascertained in the strict 



39 


sense now insisted upon by the carrier. Nor 
do we construe the law as foreclosing a 
proper adjustment of the amount payable 
under the guaranty to this carrier! to the 
same basis as that adopted for the general 
administration of the section. (Rec.i47.) 

Immense duties have been imposed ujlon the 
Commission, and huge sums have been certified by 
it to the Secretary of the Treasury under the au¬ 
thority of Sections 209 and 212 of the Transpor¬ 
tation Act, 1920, and there were a great many diffi¬ 
culties that the Commission had to overcome in the 
administration of this statute. And as an indica¬ 
tion of the difficulties involved in these settlements, 
and of the unceiiainty of appellant’s claim, we 
again invite attention to the fact that the face of 

I 

the petition shows that the original claim'of the 
railway company under Section 209 was fpr $16,- 
715,420.57 [$16,751,753.80] (paragraph V of the 
petition) (Eec. 5) which was finally reduced |volim- 
tarily by the appellant to $12,420,288.93, (Para¬ 
graph VIII of the petition) (Rec. 8), or a reduction 
of $4,295,131.64, [$4,331,464.87]. Thus it will be 
seen that had the Commission granted the appel¬ 
lant’s request for a partial payment of $10,000,000., 
the company would have been overpaid, according 
to its own revised figures, $2,579,711.07. j 

I 

In general. Section 212, added February 26, 
1921, and subdivision (h) of Section 209, may be 
said to be measures for instant relief of the car- 

I 

riers. To fulfill the purpose of these, the | relief 


I 
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bad to be extended immediately, or it was no relief 
at all. If the carriers were to have the benefit of 
the Act, there was no time or opportunity for 
the painstaking investigation necessary to final 
settlement. The books of account of the carriers 
had not been closed. Neither was it intended by 
the framers of these measures that such definite 
and final ascertainments should be made prior to 
the payment of advances and partial payments; for 
although the foim of certificates in such cases pur¬ 
ported to represent a definite ascertainment, the 
ascertainments were definite only to the extent that 
the facts as then known were definite. 

The relief to the carriers afforded by subdivision 
(h) of Section 209 was available during the con¬ 
tinuance of the guaranty period only. For the 
carriers to present their needs, relievable by means 
of advances, and for the Commission to meet these 
during the guaranty period was impossible. The 
only relief possible to the carriers after the termi- j 
nation of the guaranty j^eriod and until the passage j 
of Section 212 was by final settlements. The Com- j 
mission had the authoiity, but was not in a posi- ; 
tion, to make final settlements. The carriers were* 
unable to place before the Commission data which 
would enable it to exercise its authoritv. In con- 
sequence, the Commission recommended to Con¬ 
gress the addition of Section 212 as the continuance 
of its authority exercisable during the guaranty 
period under Section 209(h), and Section 212 was 
accordingly added on February 26, 1921. 
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The urge of the carriers for aid and the desire 
of the Commission to afford it, is further apparent 
from the remarks of Mr. Esch, at that time Chair¬ 
man of the House Committee on Interstate 

f 

and Foreign Commerce, who, in introducing j the 
bill, which became Section 212 of the Transporta¬ 
tion Act, 1920, said (Cong. Rec., Vol. 60, pages 2736, 

2737)j^ I 

We find now that the guaranty jwill 
amount to something like $600,000,0001 for 
the railroads and $31,000,000 for the Ameri¬ 
can Railway Express Co. * * * Uhder 
subsection (h) of section 209 of the trans¬ 
portation act there has been paid to the I car¬ 
riers by way of advances the siun of $264,- 
000,000 and to the American Railway Ex- 
press Co., $19,700,000, leaving unpaid some¬ 
thing like $340,000,000. If this bill passes 
this balance may be paid in partial pay¬ 
ments. *. * * The Interstate Comiperce 
Commission, believing that the language of 
the law we had passed justified partial!pay¬ 
ments, issued certificates therefor. I The 
Comi^troller of the Treasury, howeverj held 
that they could not be issued, and the Secre¬ 
tary of the Treasury followed the decision 
of the Comptroller of the Treasury, which 
decision was confirmed by a decision of the 
Supreme Court of the District of Columbia. 
* * * So if this decision of the Comp¬ 
troller of the Treasury is sustained and final 
statements must be made before certificates 
can be issued, it may take months and in 


f 
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some cases yeai-s before settlements can be 
made. ^ * In this bill we simply want 

to give the Interstate Commerce Commission 
the right to issue certificates for partial pay¬ 
ments and have them honoreyd bv the Treas- 
ury Department, so that the railroads can 
get this money, so that unehiplo\Tnent can be 
reduced, and so that this inoney can be put 
into circulation, and so that business may be 
restored. (Congi-essional Record, Volume 
6, pp. 2736, 2737.) 

When this so-called “ final ascertaimnent ’’ of 
the Commission of March 3, 1921, was made, the 
following situation existed: 

1. The law had not been interpreted; that is, the 
elements to control in the determination of Jfinal 
ascertainments had not been fixed or announced. 

2. The books of account of the carriers were not 
closed with respect to the charges attributable to 
the guaranty period, hence the charges to the guar¬ 
anty period could not be checked. 

Under these circumstances final ascertainments 
could not be made. 

The record in the proceeding before the court 
at this time shows that the appellant itself did not 
consider as final the ascertainments found at the 
time advances and partial payments were made. 
On the contrary, it continued in controversy with 
the Commission in regard to the amoimts of vari¬ 
ous items as to which it did not agree with the 
Commission’s ascertainment. In this connection it 
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<*annot be too muck emphasized that the 1 very 
underlying principles on which the differences be¬ 
tween the Commission’s ascertainment of the whole 
amoimt due and the appellant’s estimate tliereof 
depend were not detei*mined and laid down;until 
many months after the Commission’s certificate of 
March 3, 1921, for partial pajnnent under Section 
212 had been issued. After exhaustive heairings 
accorded to all carriers desiring to participate 
therein, these principles were decided and an- 

i 

nounced in two reports of the Commission, applica¬ 
ble to all carriers affected by the provisions of 
Section 209, namely, in part by Mmntenanck Ex¬ 
penses tinder Section 209, 70 L C. C. 115, rendered 
July 12, 1921, and in part by In the Matter of 
Final Settlement under Section 209 of the Tra/ns- 
portation Act, 1920, 70 I. C. C. 711, rendered 
December 15, 1921, in respect of which latter [deci¬ 
sion a supplemental order was entered as laite as 
February 20, 1922. In face of this situation how 
can it reasonably be asserted that the Commission, 
still having before it the task of deteimining the 
fundamental principles disclosed by these^ reports, 
intended that its certificate of March 3,1921, should 
be conclusive against the Gover>tment in respect 
of the amounts therein refeiied to^ Moreover it 
must be inferred from the letter of the appellant’s 
comptroller above-mentioned, detailing the margin 
by which the Government would be protected 
against possible overpayment if the Commission 
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granted the request for partial payment, that it 
well knew that these principles still remained to 
be decided and that it accordingly did not accept 
the partial payment granted as a final payment 
not subject to adjustment in case final ascertain¬ 
ment of the whole amount due disclosed that it had 
constituted overpayment. 

In conclusion under this heading we desire again 
to call attention to the situation which prompted 
the passage of Section 212 and the Commission’s 
efforts to comply with the spirit of that enactment. 
The following statement made by Commissioner 
Meyer during oral argument of this case before 
the Commission shows the urgent needs of the car¬ 
riers which induced the granting of advance pay¬ 
ments and the desire of the Commission to render 
timely aid: 

Commissioner Meyer (interposing). Be¬ 
fore you go into that, Mi*. Bunn, I would 
like to bring to the attention of my col¬ 
leagues who were not present when this was 
discussed before Division 4, what I men¬ 
tioned at that time. You have referred to 
March or February, 1921, when Division 4 
made that certificate. Of course we thought 
that, the amount we were certifying had not 
been definitely ascertained and if anything 
there would be a revision upward. We 
made a similar finding with respect to many 
of the carriers and it so happens that in 
some thirty or thirty-two cases we over- 
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certified. Now, of the thirty-two there are 
seven vrho have not paid back and Of these 
seven three are here. All of the railroads 
were clamoring for that money and Division 
4 was anxious to certify as promptly las pos¬ 
sible the largest possible sums it could in 
good conscience under the law find due. 
The chairs in the waiting line were never 
cold for months here. The represefitatives 
of the carriers were sitting there waiting to 
get their money. Under those conditions we 
certified as we did. If we had waited until 

j 

we had definitely ascertained- 

Mr. Buxx (interposing). I do not raise 
any issue with the statement just made. 

Commissioner Meyer. I just wanted to 
bring that fact out. 

Mr. Bunx. The Northern Pacific was just 
as anxious to get their money as any of these 
carriers wanted to get it. . I 

Commissioner Meyer. If we had not done 

so we would have defeated what was the 

1 

obvious purpose of Congress, to give assist¬ 
ance to these railroads. We took chances in 
doing that and now- the question is whether 
technicalities of the law shall be a defense. 

On the merits of the case, we respectfully submit 
that the interpretation of the statute asked for by 
the appellant would in effect penalize the Gdvern- 

i 

ment for its endeavor to meet the demand^ and 
urgent needs of the carriers for advance payihents. 


I 
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i STATUTES GRANTING PUBLIC MONEYS OR PRIVILEGES 
ARE TO BE STRICTLY CONSTRUED 

It has been already stated that Congress did not 
enact Section 209 in recognition of any constitu¬ 
tional or legal obligation but solely as a manifesta¬ 
tion of its desire to deal generously and in all fair¬ 
ness with the carriers and that the section should 
be regarded as a gratuity in substance since, al¬ 
though the Government was to receive any sums 
earned during the guaranty period in excess of the 
guaranty, the carriers did not have to accept the 
terms of the section and it could not have been ex¬ 
pected that they would accept said terms if such 
excess earnings were at all likely. So construed, 
Section 209 clearly operates as a grant of public 
moneys within the rule that “ statutes granting 
prmleges or relinquishing rights ” are to be inter¬ 
preted “ favorably to the Government and that 
nothing passes but what is conveyed in clear and 
explicit language—inferences being resolved not 
against but for the Government. ” Caldivell v. 
United States, 250 U. S. 14, 20. See also Piedmont 
Power Co. v. Grahayn, 253 U. S. 193, 194; City of 
Mitchell v. Dakota Tel. Co., 246 U. S. 396, 411, and 
Slidell V. Grandjean, 111 U. S. 412,437. In the last 
case, the Supreme Court said: 

It is also a familiar rule of construction 
that where a statute operates as a grant of 
public property to an individual, or the re¬ 
linquishment of a public interest, and there 
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is a doubt as to the meaning of its tern^, 
or as to its general purpose, that cortetruc- 
tion should be adopted which will support 
the claim of the Government rather than 
that of the individual. 

In Work v. Rives, 267 U. S. 175, mandamus had 
been brought to compel the Secretary of the Inte¬ 
rior to make certain payments which the relator 
claimed were due him under section 5 of the Dent 
Act on account of money spent to obtain a release 
from a contract to buy manganese land, which had 
been assumed in an effort to supply the Govern¬ 
ment’s needs for manganese during the war and 
had been rendered valueless by the armistice. It 
appears that Section 5 was enacted, not to provide 
for payment for supplies and services rendered 
directly to the Government, but to relieve persons, 
invited by the Government to invest money in the 
2 )roduction of materials needed for the war, who 

had suffered losses because of the destruction of 

1 

the market therefor following the armistice.: The 
Seci*etary was to make adjustments and payments 

in each case as he should determine to be juk and 

I 

equitable and his decision was to be final. Tl^ sec¬ 
tion contained a proviso that no claim should be 
allowed unless expenditures were made in| good 

i 

faith for or upon property which contained manga¬ 
nese. Another proviso was to the effect that no 
investment for merely speculative purposes Should 
be recognized. The Secretary had rejected the 
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relator’s claim pui'suant to a uniform ruling of the 
department that expenditures “for and upon” 
property containing manganese were intended to 
be confined to expenditures for construction and 

equipment in the development of property and did 
not include cost of real estate because the latter ele¬ 
ment was too speculative. The Coui*t held that the 
construction given the statute by the Secretary was 
a discretionary act which could not be controlled by 
the writ of mandamus. 

The above case presents a close analogy to the 
situation herein under consideration in that the 
earlier section of the Dent Act dealt with vested 
rights, namely, the pa\’ment for supplies and serv¬ 
ices, whereas Section 5 was a gratuity statute based 
on moral considerations. In the Federal Control 
Act and certain sections of the Transportation Act 
Congress dealt with the vested rights of the rail¬ 
roads to receive compensation for their actual use 
by the Government. But the grant made by Section 
209 is based on purely equitable and moral consid¬ 
erations. That the court gave considerable weight 
to the difference between statutes affecting vested 
rights and those granting gratuities is shown by the 
following quotation from its opinion, pages 181, 
182: 

The above summary of section 5 clearly 
shows that Congress was seeking to save the 
beneficiaries from losses which it would have 
been under no legal obligation to make good 
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if a private person. It was a gratuity based 
on equitable and moral consideraltions. 
United States v. Realty Company, 163 U. S. 
427, 439; Allen v. Smith, 173 U. S. 380, 402. 
Congress did not wish to create a legal ^laim. 
It was not dealing with vested rights, p did 
not, as it did with the claims for supplies and 
services directly furnished the Government 
under the first and second sections df the 
Act, make the losses recoverable in a Court, 
but expressly provided otherwise. * ; * * 
Congress was occupying toward the pro¬ 
posed beneficiaries of section 5 the attitude 
rather of a benefactor, than of a debtor at 
law. Congress intended the Secretary to 
act for it, and to construe the meaniiig of 
the words used to describe the elements of 

i 

the net losses to be ascertained and to; give 
effect to his interpretation without tHe in¬ 
tervention of the courts. i 


For the reasons above set forth we respectfully 
submit that the judgment of the lower court slaould 
be affirmed. 

E. M. Reidy, i 


For Interstate Commerce Commission. 

i 

P. J. pAimELL, I 

Of Counsel. \ 


